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SB. No. é{_l—'

A BILL TO BE ENTITLED
| AN ACT

relating to the use and management of surface water resources.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 11.002, Water Code, 1is amended by
amending Subdivision (1) and adding Subdivisién (7) to read as
follows: |

(1) "Commission" means the Texas [Natural—Reseourece

Conservatien] Commission on Environmental Quality.

(7) "Developed water" means:

(A) groundwater that is in a watercourse or

stream, that would not be in the watercourse or stream but for the

efforts of the developer, and that is intended for subsequent

diversion and use by the developer;

(B) surface water obtained through an approved

interbasin transfer of water that is in a watercourse or stream,

that would not be in the watercourse or stream but for the efforts

of the developer, and that is intended for subsequent diversion and

use by the developer;

(C) waters imported from another state; and

(D) waters originating in the bays or arms of the

Gulf of Mexico.

SECTION 2. Subsection (e), Section 11.023, Water Code, is

amended to read as follows:

(e) The amount of water appropriated for each purpose

200580500-1 03/08/05 1
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mentioned in this section shall be specifically appropriatedL

stored, or diverted for that purpose, subject to the preferences

prescribed in Section 11.024 of this code. The commission may
authorize appropriation of a single amount or volume of water for
more than one purpose of use. In the event that a single amount or
volume of water is appropriated for more than one purpose of use,
the total amount of water actually diverted for all of the
authorized purposes may not exceed the total amount of water
appropriated.

SECTION 3. Subsection (b), Section 11.042, Water Code, is
amended to read as follows:

(b) A person who wishes to discharge and then subsequently
divert and reuse the person's existing return flows derived from

developed water |[privetely—owned—groundwater] must obtain prior

authorization from the commission for the diversion and the reuse

of these return flows. The authorization may allow for the
diversion and reuse by the discharger of existing return flows,
less carriage losses, and shall be subject to.special conditions if
necessary to protect an existing water right that was granted based
on the wuse or availability of these return flows. Special
conditions may also be provided to help maintain instream uses and
freshwater inflows to bays and estuaries. A person wishing to
divert and reuse future increases of return fiows derived from

developed water [pxivetely—owned—groundwater] must obtain

authorization to reuse increases in return flows before the

increase.

SECTION 4. Subsection (c), Section 11.126, Water Code, is

2005s0500-1 03/08/05 2
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amended to read as follows:
(c) If the application proposes construction of a dam

greater than six feet in height measured from the channel invert

elevation to the top of the dam either for diversion or storage, the

executive director may also require filing a copy of all plans and
specifications and a copy of the engineer's field notes of any
survey of the lake or reservoir. No work on the project shall
proceed until approval of the plans is obtained from the executive
director.

SECTION 5. This Act takes effect September 1, 2005.
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BILL, ANALYSIS

Senate Research Center _ ' ' S.B. 1512
By: Averitt

Natural Resources

5/10/2005

As Filed

AUTHOR'S/ SPONSOR'S STATEMENT OF INTENT

As proposed, S.B. 1512 updates various provisions in Chapter 11, Water Code, related to surface
water resources for internal consistency and clarity.

RULEMAKING AUTHORITY

This bill does not expressly grant any additional rulemaking authority to a state officer,
Institution, or agency.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Section 11.002, Water Code, by amending Subdivision (1) to redefine
"commission” and adding Subdivision (7) to define "developed water."

SECTION 2. Amends Section 11.023(e), Water Code, to require the amount of water
appropriated for certain purposes (such as for domestic, agricultural, and other uses) to be
specifically appropriated, stored, or diverted, rather than just appropriated, for that purpose.

SECTION 3. Amends Section 11.042(b), Water Code, to require a person who wishes to
discharge and then subsequently reuse the person's existing return flows derived from developed
water, rather than privately owned groundwater, to obtain prior authorization from the Texas
Commission on Environmental Quality. Makes a conforming change.

SECTION 4. Amends Section 11.126(c), Water Code, to specify that a dam's height, for
purposes of an application for construction of a dam, is measured from the channel invert
elevation to the top of the dam.

SECTION 5. Effective date: September 1, 2005.

SRC-JGS S.B. 1512 79(R) | | Page 1 of 1
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By: Averitt S.B. No. 1512

(In the Senate - Filed March 10, 2005; March 22, 2005, read
first time and referred to Committee on Natural Resources;
May 17, 2005, reported adversely, with favorable Committee
Substitute by the following vote: Yeas 9, Nays 0; May 17, 2005,
sent to printer.) ’

COMMITTEE SUBSTITUTE FOR S.B. No. 1512 By: Armbrister

A BILL TO BE ENTITLED
AN ACT

relating to the use and management of surface water resources.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. The heading to Section 5.506, Water Code, 1is
amended to read as follows:

Sec. 5.506. EMERGENCY SUSPENSION OF ©PERMIT . CONDITION
RELATING TO, AND EMERGENCY AUTHORITY TO MAKE AVAILABLE WATER SET
ASIDE FOR, BENEFICIAIL INFLOWS TO AFFECTED BAYS AND ESTUARIES AND
INSTREAM USES.

SECTION 2. Section 5.506, Water Code, is amended by adding
Subsection (a-1) and amending Subsections (b) and (c) to read as
follows:

(a=1) State water that is set aside by the commission to
meet the needs for freshwater inflows to affected bays and
estuaries and instream uses under Section 11.1471(a) (2) may be made
available temporarily for other essential beneficial uses if the
commission finds that an emergency exists that cannot practically
be resolved in another way.

(b) The commission must give written notice of the proposed
action [suspeas&en] to the Parks and Wildlife Department before the
commission suspends a permit condition under Subsection (a) or
makes water available temporarily under Subsection (a-1) [£h3s
Section]. The commission shall give the Parks and Wildlife
Department an opportunity to submit comments on the proposed action
[suspension] for a period of 72 hours from receipt of the notice and
must consider those comments before issuing an order implementing
the proposed actlon.[&mpes&agAH%*s&speas&ea]

(c) The commission may suspend a permit condition under
Subsection (a) or make water available temporarily under Subsection
(a=1) [#his—seection] without notice except as required by
Subsection (b).

SECTION 3. Subsection (j), Section 5.701, Water Code, is
amended to read as follows:

(j) The fee for other uses of water not specifically named
in this section is $1 per acre-foot, except that no political
subdivision may be required to pay fees to use water for recharge of
underground freshwater-bearing sands and aquifers or for abatement
of natural pollutlon A fee is not required for a water right that
is | ' ! !
rights] deposited into the Texas Water Trust.

SECTION 4. Section 11.002, Water Code, is amended by
amending Subdivision (1) and addlng Subdivisions (7), (15), (1le),
(17), (18), and (19) to read as follows:

(1) "Commission" means the Texas [Natural—Resourece
conse¥rvatien] Commission on Environmental Quality.
(7) "Developed water" means:

(A) groundwater that is in a watercourse or
stream, that would not be in the watercourse or stream but for the
efforts of the developer, and that is intended for subsequent
diversion and use by the developer;

(B) surface water obtalned through an approved
interbasin transfer of water that is in a watercourse or stream,
that would not be in the watercourse or stream but for the efforts
of the developer, and that is intended for subsequent diversion and
use by the developer;
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(C) waters imported from another state; or
(D) waters originating in the bays or arms of the

Gulf of Mexico.

(15) "Environmental flow analysis" means the
application of a scientifically derived process for predicting the
response of an ecosystem to changes in instream flows or freshwater
inflows.

(16) "Environmental flow regime" means a schedule of
flow quantities that reflects seasonal and yearly fluctuations that
typically would vary geographically, by specific location in a
watershed, and that are shown to be adequate to support a sound
ecological environment and to maintain the productivity, extent,
and persistence of key aquatic habitats in and along the affected
water bodies.

(17) "Environmental flow standards" means those
requirements adopted by the commission under Section 11.1471.

(18) "Flows commission"” means the Environmental Flows
Commission.

(19) "Science advisory committee" means the Texas

Environmental Flows Science Advisory Committee.

SECTION 5. Subsections (a) and (e), Section 11.023, Water
Code, are amended to read as follows:

(a) To the extent that state water has not been set aside by
the commission undexr Section 11.1471(a)(2) to meet downstream
instream flow needs or freshwater inflow needs, state [State] water
may be appropriated, stored, or diverted for:

(1) domestic and municipal uses, including water for
sustaining human life and the life of domestic animals;

(2) agricultural uses and industrial uses, meaning
processes designed to convert materials of a lower order of value
into forms having greater usability and commercial value, including
the development of power by means other than hydroelectric;

(3) mining and recovery of minerals;

(4) hydroelectric power;

(5) navigation;

(6) recreation and pleasure;

(7) public parks; and

(8) game preserves.

(e) The amount of water appropriated for each purpose
mentioned in this section shall be specifically appropriated,
stored, or diverted for that purpose, subject to the preferences
prescribed in Section 11.024 of this code. The commission may
authorize appropriation of a single amount or volume of water for
more than one purpose of use. In the event that a single amount or
volume of water is appropriated for more than one purpose of use,
the total amount of water actually diverted for all of the
authorized purposes may not exceed the total amount of water
appropriated.

SECTION 6. Section 11.0235, Water Code, is amended by
amending Subsections (c) and (e) and adding Subsections (d-1)
through (d-5) and (f) to read as follows:

(c) The legislature has expressly required the commission
while balancing all other public interests to consider and, to the
extent practicable, provide for the freshwater inflows and instream
flows necessary to maintain the viability of the state's streams,
rivers, and bay and estuary systems in the commission's regular
granting of permits for the use of state waters. As an essential
part of the state's environmental flows policy, all permit
conditions relating to freshwater inflows to affected bays and
estuaries and instream flow needs must be subject to temporary
suspension if necessary for water to be applied to essential
beneficial uses during emergencies.

(d-1) The legislature finds that to provide certainty in
water management and development and to provide adequate protection
of the state's streams, rivers, and bays and estuaries, the state
must have a process with specific timelines for prompt action to
address environmental flow issues in the state's major basin and
bay systems, especially those systems in which unappropriated water
is still available.
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(d-2) The legislature finds that:

(1) 1in those basins in which water is available for
appropriation, the commission should establish an environmental
set—-aside below which water should not be available for
appropriation; and

(2) 1in those basins in which the unappropriated water
that will be set aside for instream flow and freshwater inflow
protection i1s not sufficient to fully satisfy the environmental
flow standards established by the commission, a variety of
approaches, both public and private, for filling the gap must be
explored and pursued.

(d=3) The legislature finds that while the state has
pioneered tools to address freshwater inflow needs for bays and
estuaries, there are limitations to those tools in light of both
scientific and public policy evolution. To fully address bay and
estuary environmental flow issues, the foundation of work
accomplished by the state should be improved. While the state's
instream flow studiles program appears to encompass a comprehensive
and scientific approach for establishing a process to assess
instream flow needs for rivers and streams across the state, more
extensive review and examination of the details of the program,
which may not be fully developed until the program is under way, are
needed to ensure an effective tool for evaluating riverine
environmental flow conditions.

(d-4) The legislature finds that the management of water to
meet instream flow and freshwater inflow needs should be evaluated
on a reqgular basis and adapted to reflect both improvements in
science related to environmental flows and future changes in
projected human needs for water. In addition, the development of
management strategies for addressing environmental flow needs
should be an ongoing, adaptive process that considers and addresses
local issues.

(d-5) The legislature finds that recommendations for state
action to protect instream flows and freshwater inflows should be
developed through a consensus-based, regional approach involving
balanced representation of stakeholders and that such a process
should be encouraged throughout the state.

(e) The fact that greater pressures and demands are being
placed on the water resources of the state makes it of paramount
importance to ensure [xeexamine—the—process—Eoxr—ensu¥xing] that
these important priorities are effectively addressed by detailing
how environmental flow standards are to be developed using the
environmental studies that have been and are to be performed by the
state and others and specifying in clear delegations of authority
how those environmental flow standards will be integrated into the
regional water planning and water permitting process [&e—the
commiSSion] .

(f) The legislature recognizes: that effective
implementation of the approach provided by this chapter for
protecting instream flows and freshwater inflows will regquire more
effective water rights administration and enforcement systems than
are currently available in most areas of the state.

SECTION 7. The heading to Section 11.0236, Water Code, is
amended to read as follows:

Sec. 11.0236. [S@UD¥—GOMM£SS¥ON4%LWA¥ER4¥XH ENVIRONMENTAL
FLOWS COMMISSION. _ .

SECTION 8. Section 11.0236, Water Code, is amended by
amending Subsections (a), (b), (c¢), (e) through (j), (n), and (o)
and adding Subsection (p) to read as follows:

(a) In recognition of the importance that the ecological
soundness of our riverine, bay, and estuary systems and riparian
lands has on the economy, health, and well-being of the state there
is created the S%uéy—@emm&ss&ea—ea—Wa%ef—ée*] Environmental Flows
Commission.

(b) The flows [stwdy¥] commission is composed of nine [35]
members as follows: ‘

(1) three [£+we] members appointed by the governor;

(2) three [£iwe] members of the senate appointed by
the lieutenant governor; and
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(3) three [Eixre] members of the house of

representatives appointed by the speaker of the house of
representatives([+

[ . : ..
L 554) 'Eh§ presiding—officer—of—theCommISSIoR—o¥ the
[{5)—the—chairman—of—the—board—orthe chairmanls

[+6+——%he—p*es*é&ng—eéé&ee%—eé—%he—Pa%ks—ané—W&%é&&#e

(c) Of the members appointed under Subsection (b)(l)
(1) one member must be a memper of the commission;
(2) one member must be a member of the board; and
(3) one member must be a member of the Parks and
Wildlife Commission [4b 23—+
[ . .

o Ch—one—member—must—represent—a—¥iver—authority —o¥
maRieipal uaﬁex supply-agency—orauthorityy . .
ot " ;%; oRe ;gembez. Hast—¥epresent—an enE*;5 Ehat—s

[{3—threemembers—mustbe-members—eof the senate].

(e) Each [appedinted] member of the flows [stuwdy] commission
serves at the will of the person who appointed the member.

(f) The appointed senator with the most seniority and the
appointed house member with the most seniority serve together as
co-presiding officers of the flows [stwdy] commission.

(g) A member of the flows [study] commission is not entitled
to receive compensation for service on the flows [stwéy¥] commission
but is entitled to reimbursement of the travel expenses incurred by
the member while conducting the business of the flows [study]
commission, as provided by the General Appropriations Act.

(h) The flows [stwd¥] commission may accept gifts and grants
from any source to be used to carry out a function of the flows

[stwdy] commission.

(i) The commission shall provide staff support for the flows
[stwdy¥] commission.

(j) The flows [stuwdy] commission shall conduct public
hearings and study public policy implications for balancing the
demands on the water resources of the state resulting from a growing
population with the requirements of the riverine, bay, and estuary
systems including granting permits for instream flows dedicated to
environmental needs or bay and estuary inflows, use of the Texas
Water Trust, and any other issues that the flows [stuwdy] commission
determines have importance and relevance to the protection of
environmental flows. In evaluating the options for providing
adequate environmental flows, the flows [stwdy] commission shall
take notice of the strong public policy imperative that exists in
this state recognizing that environmental flows are important to
the biological health of our public and private lands, streams and
rivers [pexksr—gamepreserves], and bay and estuary systems and are
high priorities in the water management [pexmitting] process. The
flows [stwdy] commission shall specifically address:

(1) ways that the ecological soundness of those
[£#hese] systems will be ensured in the water rights administration
and enforcement and water allocation processes; and

(2) appropriate methods to encourage persons
voluntarily to convert reasonable amounts of existing water rights
to use for environmental flow protection temporarily or permanently
[process].

(n) The flows [study] commission may [shadld] adopt rules,
procedures, and policies as needed to administer this section, to
implement its responsibilities, and to exercise its authority under
Sections 11.02361 and 11.02362.

(o) Chapter 2110, Government Code, does not apply to the
size, composition, oOr duratlon of the flows commission.

(p) Not later than December 1, 2006, and every two years
thereafter, the flows commission shall issue and promptly deliverx
to the governor, lieutenant governor, and speaker of the house of
representatives copies of a report summarizing:

(1) any hearings conducted by the flows commission;
(2) any studies conducted by the flows commission;
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(3) any legislation proposed by the flows commission;
(4) progress made in implementing Sections 11.02361
and 11.02362; and

(5) any other findings and recommendations of the

flows commission [TFhe——study—commission—is—abolished—and—this
= - ] 5005

I.

SECTION 9. Subchapter B, Chapter 11, Water Code, is amended
by adding Sections 11.02361 and 11.02362 to read as follows:

Sec. 11.02361. TEXAS ENVIRONMENTAL FLOWS SCIENCE ADVISORY
COMMITTEE. (a) The Texas Environmental Flows Science Advisory
Committee consists of at least five but not more than nine members
appointed by the flows commission.

(b) The flows commission shall appoint to the science
advisory committee persons who will provide an objective
perspective and diverse technical expertise, including expertise
in hydrology, hydraulics, water resources, aquatic and terrestrial
biology, geomorphology, geology, water quality, computer modeling,
and other technical areas pertinent to the evaluation of
environmental flows.

(c) Members of the science advisory committee serve
five-year terms expiring March 1. A vacancy on the science advisory
committee is filled by appointment by the co-presiding officers of
the flows commission for the unexpired term.

(d) Chapter 2110, Government Code, does not apply to the
size, composition, or duration of the science advisory committee.

(e) The science advisory committee shall:

(1) serve as an objective scientific body to advise
and make recommendations to the flows commission on issues relating
to the science of environmental flow protection; and

(2) develop recommendations to help provide overall
direction, coordination, and consistency relating to:

(A)  environmental flow methodologies for bay and
estuary studies and instream flow studies; '

(B) environmental flow programs at the
commission, the Parks and Wildlife Department, and the board; and

(C) the work of the basin and bay expert science
teams described in Section 11.02362.

(f) To assist the flows commission to assess the extent to
which the recommendations of the science advisory committee are
considered and implemented, the commission, the Parks and Wildlife
Department, and the board shall provide written reports to the
flows commission, at intervals determined by the flows commission,
that describe:

(1) the actions taken by each agency in response to
each recommendation; and

(2) for each recommendation not implemented, the
reason it was not implemented. |

Sec. 11.02362. DEVELOPMENT OF ENVIRONMENTAL FLOW REGIME
RECOMMENDATIONS. (a) For the purposes of this section, the flows
commission, not later than November 1, 2005, shall define the
geographical extent of each river basin and bay system in this state
for the sole purpose of developing environmental flow regime
recommendations under this section and adoption of environmental
flow standards under Section 11.1471.

(b) The flows commission shall give priority in descending
order to the following river basin and bay systems of the state for
the purpose of developing environmental flow regime
recommendations and adopting environmental flow standards:

(1) the river basin and bay system consisting of the
Trinity and San Jacinto Rivers and Galveston Bay and the river basin
and bay system consisting of the Sabine and Neches Rivers and Sabine

Lake Bay;

(2) the river basin and bay system consisting of the
Colorado and Lavaca Rivers and Matagorda and Lavaca Bays and the
river basin and bay system consisting  of the Guadalupe, San
Antonio, and Aransas Rivers and Copano, Aransas, and San Antonio

Bays; and
(3) the river basin and bay system consisting of the
Nueces River and Corpus Christi and Baffin Bays, the river basin and
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bay system consisting of the Rio Grande, the Rio Grande estuary, and
the Lower Laguna Madre, and the Brazos River and its associated bay
and estuary system.

(c) For the river basin and bay systems listed in Subsection
(b)(1):

(1) the flows commission shall appoint the basin and
bay area stakeholders committee not later than November 1, 2005;

(2) the basin and bay area stakeholders committee
shall establish a basin and bay expert science team not later than
March 1, 2006;

(3) the basin and bay expert science team shall
finalize environmental flow regime recommendations and submit them
to the basin and bay area stakeholders committee, the flows
commission, and the commission not later than March 1, 2007;

(4) the basin and bay area stakeholders committee
shall submit to the commission 1ts comments on and recommendations
regarding the basin and bay expert science team's recommended
environmental flow regime not later than September 1, 2007; and

(5) the commission shall adopt the environmental flow
standards as provided by Section 11.1471 not later than September
1, 2008.

(d) The flows commission shall appoint the basin and bay
area stakeholders committees for the river basin and bay systems
listed in Subsection (b)(2) not later than September 1, 2006, and
shall appoint the basin and bay area stakeholders committees for
the river basin and bay systems listed in Subsection (b) (3) not
later than September 1, 2007. The flows commission shall establish
a schedule for the performance of the tasks listed in Subsections
(c)(2)=-(5) with regard to the river basin and bay systems listed in
Subsections (b)(2) and (3) that will result in the adoption of
environmental flow standards for that river basin and bay system by
the commission as soon as is reasonably possible. Each basin and
bay area stakeholders committee and basin and bay expert science
team for a river basin and bay system listed in Subsection (b) (2) or
(3) shall make recommendations to the flows commission with regard
to the schedule applicable to that river basin and bay system. The
flows commission shall consider the recommendations of the basin
and bay area stakeholders committee and basin and bay expert
science team as well as coordinate with, and give appropriate
consideration to the recommendations of, the commission, the Parks
and Wildlife Department, and the board in establishing the
schedule.

(e) For a river basin and bay system or a river basin that
does not have an associated bay system in this state not listed in
Subsection (b), the flows commission shall establish a schedule for
the development of environmental flow regime recommendations and
the adoption of environmental flow standards. The flows commission
shall develop the schedule in consultation with the commission, the
Parks and Wildlife Department, the board, and the pertinent basin
and bay area stakeholders committee and basin and bay expert
science team. The flows commission may, on its own initiative or on
request, modify a schedule established under this subsection to be
more responsive to particular circumstances, local desires,
changing conditions, or time-sensitive conflicts. This subsection
does not prohibit, in a river basin and bay system for which the
flows commission has not yet established a schedule for the
development of environmental flow regime recommendations and the
adoption of environmental flow standards, an effort to develop
information on environmental flow needs and ways in which those
needs can be met by a voluntary consensus-building process.

(f) The flows commission shall appoint a basin and bay area
stakeholders committee for each river basin and bay system in this
state for which a schedule for the development of environmental
flow regime recommendations and the adoption of environmental flow
standards 1s specified by or established under Subsection (c), (d),
or (e). Chapter 2110, Government Code, does not apply to the size,
composition, or duration of a basin and bay area stakeholders
committee. Each committee must consist of at least 17 members. The
members must represent appropriate stakeholders, including
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representatives of:

(1) agricultural water users; _
(2) recreational water users, including coastal
recreational anglers and businesses supporting water recreation;

(3) municipalities;

(4) so0il and water conservation districts;

(5) 1ndustrial water users;

(6) commercial fishermen;

(7) public interest groups;

(8) regional water planning groups;

(9) groundwater conservation districts;

(10) river authorities and other conservation and
reclamation districts with jurisdiction over surface water; and

(11) environmental interests.

(g) Members of a basin and bay area stakeholders committee

serve five-year terms expiring March 1. If a vacancy occurs on a

committee, the remaining members of the committee by majority vote

shall appoint a member to serve the remainder of the unexpired term.

(h) Meetings of a basin and bay area stakeholders committee
must be open to the public.

(1) Each basin and bay area stakeholders committee shall
establish a basin and bay expert science team for the river basin
and bay system for which the committee is established. The basin
and bay expert science team must be established not later than six
months after the date the basin and bay area stakeholders committee
is established. Chapter 2110, Government Code, does not apply to
the size, composition, or duration of a basin and bay expert science
team. Each basin and bay expert science team must be composed of

technical experts with special expertise regarding the river basin
and bay system or regarding the development of environmental flow

regimes. A person may sexve as a member of more than one basin and
bay expert science team at the same time.

(3) The members of a basin and bay expert science team serve
five-year terms expiring April 1. A vacancy on a basin and bay

expert science team is filled by appointment by the pertinent basin

and bay area stakeholders committee to serve the remainder of the
unexpired term.

(k) The science advisory committee shall appoint one of its
members to serve as a liaison to each basin and bay expert science
team to facilitate coordination and consistency in environmental
flow activities throughout the state. The commission, the Parks
and Wildlife Department, and the board shall provide technical
assistance to each basin and bay expert science team, including
information about the studies conducted under Sections 16.058 and
16.059, and may serve as nonvoting members of the basin and bay
expert science team to facilitate the development of environmental
flow regime recommendations.

(1) Where reasonably practicable, meetings of a basin and
bay expert science team must be open to the public.

(m) Each basin and bay expert science team shall develop
environmental flow analyses and a recommended environmental flow
regime for the river basin and bay system for which the team is
established through a collaborative process designed to achieve a
consensus. In developing the analyses and recommendations, the
science team must consider all reasonably available science,
without regard to the need for the water for other uses, and the
science team's recommendations must be based solely on the best
science available.

(n) Each basin and bay expert science team shall submit its
environmental flow analyses and environmental flow regime

recommendations to the pertinent basin and bay area stakeholders
committee, the flows commission, and the commission in accordance

with the applicable schedule specified by or established under

Subsection (c), (d), or (e). The basin and bay area stakeholders
committee and the flows commission may not change the environmental

flow analyses or environmental flow regime recommendations of the

basin and bay expert science team.
(o) Each basin and bay area stakeholders committee shall
review the environmental flow analyses and environmental flow
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regime recommendations submitted by the committee's basin and bay
expert science team and shall consider them in conjunction with
other factors, including the present and future needs for water for
other uses related to water supply planning in the pertinent river
basin and bay system. The basin and bay area stakeholders committee
shall develop recommendations regarding environmental flow
standards and strategies to meet the environmental flow standards
and submit those recommendations to the commission and to the flows
commission in accordance with the applicable schedule specified by
or established under Subsection (c), (d), or (e). In developing its
recommendations, the basin and bay area stakeholders committee
shall operate on a consensus basis to the maximum extent possible.

(p) In recognition of the importance of adaptive
management, after submitting its recommendations regarding
environmental flow standards and strategies to meet the
environmental flow standards to the commission, each basin and bay
area stakeholders committee, with the assistance of the pertinent
basin and bay expert science team, shall prepare and submit for
approval by the flows commission a work plan. The work plan must:

(1) establish a periodic review of the basin and bay
environmental flow analyses and environmental flow regime
recommendations, environmental flow standards, and strategies, to
occur at least once every 10 years;

(2) prescribe specific monitoring, studies, and
activities; and

(3) establish a schedule for continuing the validation
or refinement of the basin and bay environmental flow analyses and
environmental flow regime recommendations, the environmental flow
standards adopted by the commission, and the strategies to achieve
those standards.

(g) In accordance with the applicable schedule specified by
or established under Subsection (c), (d), or (e), the flows
commission, with input from the science advisory committee, shall
review the environmental flow analyses and environmental flow
regime recommendations submitted by each basin and bay expert
science team. If appropriate, the flows commission shall submit
comments on the analyses and recommendations to the commission for
use by the commission in adopting rules under Section 11.1471.
Comments must be submitted not later than six months after the date
of receipt of the analyses and recommendations.

(r) In the event the commission, by permit or order, has
established an estuary advisory council, that council may continue
in full force and effect.

SECTION 10. Subsections (a) and (b), Section 11.0237, Water
Code, are amended to read as follows:

(a) The commission may not issue a new permit for instream
flows dedicated to environmental needs or bay and estuary inflows.
The [Fhis—seection—does—not—prohibit—the] commission may approve
[fxom—issuing] an application to amend [amendment—e] an existing
permit or certificate of adjudication to change the use to or add a
use for instream flows dedicated to environmental needs or bay and
estuary inflows.

(b) This section does not alter the commission's
obligations wunder Section 11.042(b), 11.042(c), 11.046(b),
11.085(k) (2) (F), 11.134(b)(3)(D), 11.147, 11.1471, 11.1491,
11.150, 11.152, 16.058, or 16.059.

SECTION 11. Subsection (b), Section 11.042, Water Code, is
amended to read as follows:

(b) A person who wishes to discharge and then subsequently
divert and reuse the person's existing return flows derived from
developed water [p¥rivately—owned—groundwatexr] must obtain prior
authorization from the commission for the diversion and the reuse
of these return flows. The authorization may allow for the
diversion and reuse by the discharger of existing return flows,
less carriage losses, and shall be subject to special conditions if
necessary to protect an existing water right that was granted based
on the wuse or availability of these return flows. Special
conditions may also be provided to help maintain instream uses and
freshwater inflows to bays and estuaries. A person wishing to
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divert and reuse future increases of return flows derived from
developed water [privately—owned—groundwater] must obtain
authorization to reuse increases in return flows before the
increase.

SECTION 12. Subsection (b), Section 11.082, Water Code, is
amended to read as follows:

(b) The state may recover the penalties prescribed in
Subsection (a) [ef-+this—seetion] by suit brought for that purpose in
a court of competent jurisdiction. The state may seek those
penalties regardless of whether a watermaster has been appointed
for the water division, river basin, or segment of a river basin
where the unlawful use is alleged to have occurred.

SECTION 13. Section 11.0841, Water Code, is amended by
adding Subsection (c) to read as follows:

(c) For purposes of this section, the Parks and Wildlife
Department has:

(1) the rights of a holder of a water right that is
held in the Texas Water Trust, including the right to file suit in a
civil court to prevent the unlawful use of such a right;

(2) the right to act in the same manner that a holder
of a water right may act to protect the holder's rights in seeking
to prevent any person from appropriating water in violation of a
set-aside established by the commission under Section 11.1471 to
meet instream flow needs or freshwater inflow needs; and

(3) the right to file suit in a civil court to prevent
the unlawful use of a set-aside established under Section 11.1471.

SECTION 14. Subsection (a), Section 11.0842, Water Code, is
amended to read as follows:

(a) If a person violates this chapter, a rule or order
adopted under this chapter or Section 16.236 [ef—this—eede], or a
permit, certified filing, or certificate of adjudication issued
under this chapter, the commission may assess an administrative
penalty against that person as provided by this section. The
commission may assess an administrative penalty for a violation
relating to a water division or a river basin or segment of a river
basin regardless of whether a watermaster has been appointed for
the water division or river basin or segment of the river basin.

SECTION 15. Subsection (a), Section 11.0843, Water Code, is
amended to read as follows:

(a) Upon witnessing a violation of this chapter or a rule or
order or a water right issued under this chapter, the executive
director or a person designated by the executive director,
including a watermaster or the watermaster's deputy, [as—defined by
commissiron—¥uter] may issue the alleged violator a field citation
alleging that a violation has occurred and providing the alleged
violator the option of either:

(1) without admitting to or denying the alleged
violation, paying an administrative penalty in accordance with the
predetermlned penalty amount established under Subsection (b) [e£
this—seetion] and taking remedial action as provided in the
citation; or

(2) requesting a hearing on the alleged violation in
accordance with Section 11.0842 [ef—this—<cede].

SECTION 16. Subsection (c), Section 11.126, Water Code, is
amended to read as follows:

(c) If the application proposes construction of a dam
greater than six feet in height, measured from the channel invert
elevation to the top of the dam, either for diversion or storage,
the executive director may also require filing a copy of all plans
and specifications and a copy of the engineer's field notes of any
survey of the lake or reservoir. No work on the project shall
proceed until approval of the plans is obtained from the executive
director.

SECTION 17. Subsection (b), Section 11.134, Water Code, is
amended to read as follows:

(b) The commission shall grant the application only if:

(1) the application conforms to the requirements
prescribed by this chapter and is accompanied by the prescribed
fee;
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(2) unappropriated water is available in the source of
supply;
(3) the proposed appropriation:

(A) 1is intended for a beneficial use;

(B) does not impair existing water rights or
vested riparian rights;

(C) 1is not detrimental to the public welfare;

(D) considers any applicable environmental flow
standards established under Section 11.1471 and, if applicable, the
assessments performed under Sections 11.147(d) and (e) and Sections
11.150, 11.151, and 11.152; and

(E) addresses a water supply need in a manner
that is consistent with the state water plan and the relevant
approved regional water plan for any area in which the proposed
appropriation is located, unless the commission determines that
conditions warrant waiver of this requirement; and

(4) the applicant has provided —evidence that
reasonable diligence will be used to avoid waste and achieve water
conservation as defined Dby [Subdivisien—{(83{B)5] Section
11.002(8) (B) [+=002].

SECTION 18. Section 11.147, Water Code, is amended by
amending Subsections (b), (d), and (e) and adding Subsections (e-1)
and (e-2) to read as follows:

(b) In its consideration of an application for a permit to
store, take, or divert water, the commission shall assess the
effects, if any, of the issuance of the permit on the bays and
estuaries of Texas. For permits issued within an area that is 200
river miles of the coast, to commence from the mouth of the river
thence inland, the commission shall include in the permit any
conditions considered necessary to maintain freshwater inflows to
any affected bay and estuary system, to the extent practicable when
considering all public interests and the studies mandated by
Section 16.058 as evaluated under Section 11.1491[4—%these

<conditions—considered necessaxrytomaintain beneficial inflows—+%o
any—affected bayandestuary system

1.

(d) In its consideration of an application to store, take,
or divert water, the commission shall include in the permit, to the
extent practicable when considering all public interests, those
conditions considered by the commission necessary to maintain
existing instream uses and water quality of the stream or river to
which the application applies. In determining what conditions to
include in the permit under this subsection, the commission shall
consider among other factors:

(1) the studies mandated by Section 16.059; and
(2) any water quality assessment performed under
Section 11.150.

(e) The commission shall include in the permit, to the
extent practicable when considering all public interests, those
conditions considered by the commission necessary to maintain fish
and wildlife habitats. 1In determining what conditions to include
in the permit under this subsection, the commission shall consider
any assessment performed under Section 11.152.

(e-1) Any permit for a new appropriation of water or an
amendment to an existing water right that increases the amount of
water authorized to be stored, taken, or diverted must include a
provision allowing the commission to adjust the conditions included
in the permit or amended water right to provide for protection of
instream flows or freshwater inflows. With respect to an amended
water right, the provision may not allow the commission to adjust a
condition of the amendment other than a condition that applies only

‘to the increase in the amount of water to be stored, taken, or

diverted authorized by the amendment. This subsection does not
affect an appropriation of or an authorization to store, take, or
divert water under a permit or amendment to a water right issued
before September 1, 2005. The commission shall adjust the
conditions if the commission determines, through an expedited
public comment process, that such an adjustment is appropriate to
achieve compliance with applicable environmental flow standards
adopted under Section 11.1471. The adjustment:

10
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(1) in combination with any previous adjustments made

under this subsection may not increase the amount of the
pass—-through or release requirement for the protection of instream
flows or freshwater inflows by more than 12.5 percent of the
annualized total of that requirement contained in the permit as
issued or of that requirement contained in the amended water right
and applicable only to the increase in the amount of water
authorized to be stored, taken, or diverted under the amended water

right;

(2) must be based on appropriate consideration of the
priority dates and diversion locations of any other water rights
granted in the same river basin that are subject to adjustment under
this subsection; and

(3) must be based on appropriate consideration of any
voluntary contributions to the Texas Water Trust that contribute
toward meeting the environmental flow standards. Any water right
holder making such donation shall be entitled to appropriate credit
of such benefits against adjustments of his water right pursuant to
Subdivision (1).

(e=2) Notwithstanding Subsections (b)-(e), for the purpose
of determining the environmental flow conditions necessary to
maintain freshwater inflows to an affected bay and estuary system,
exlisting instream uses and water guality of a stream or river, or
fish and aguatic wildlife habitats, the commission shall apply any
applicable environmental flow standard, including any
environmental flow set—-aside, adopted under Section 11.1471
instead of considering the factors specified by those subsections.

SECTION 19. Subchapter D, Chapter 11, Water Code, 1is
amended by adding Section 11.1471 to read as follows:

Sec. 11.1471. ENVIRONMENTAL FLOW STANDARDS AND SET-ASIDES.
(a) The commission by rule shall:

(1) adopt appropriate environmental flow standards
for each river basin and bay system in this state that are adequate
to support a sound ecological environment, to the maximum extent
reasonable considering other public interests and other relevant
factors;

(2) establish an amount of unappropriated water, if
available, to be set aside to satisfy the environmental flow
standards to the maximum extent reasonable when considering human
water needs; and

(3) establish procedures for implementing an
adjustment of the conditions included 1in a permit or an amended
water right as provided by Section 11.147(e-1).

(b) In adopting environmental flow standards for a river
basin and bay system under Subsection (a) (1), the commission shall
consider:

(1) the definition of the geographical extent of the
river basin and bay system adopted by the flows commission under
Section 11.02362(a);

(2) the schedule for the adoption of environmental
flow standards for the river basin and bay system established by the
flows commission under Section 11.02362(d) ox (e), if applicable;

(3) the environmental flow analyses and the
recommended environmental flow regime developed by the applicable
basin and bay expert science team under Section 11.02362(m) ;

(4) the recommendations regarding environmental flow
standards and strategies to meet the flow standards developed by
the applicable basin and bay area stakeholders committee under
Section 11.02362(0);

(5) the specific characteristics of the river basin
and bay system;

(6) economic factors;

(7) the human and other competing water needs in the
river basin and bay system;

(8) all reasonably available scientific information,
including any scientific information provided by the science
advisory committee; and

(9) any other appropriate information.

(c) Environmental flow standards adopted under Subsection

11
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(a) (1) must consist of a schedule of flow guantities, reflecting
seasonal and yearly fluctuations that may vary geographically by
specific location in a river basin and bay system.

(d) As provided by Section 11.023, the commission may not
issue a permit for a new appropriation or an amendment to an
existing water right that increases the amount of water authorized
to be stored, taken, or diverted if the issuance of the permit or
amendment would impair an environmental flow set—aside established
under Subsection (a)(2). A permit for a new appropriation or an
amendment to an existing water right that increases the amount of
water authorized to be stored, taken, or diverted that is issued
after the adoption of an applicable environmental flow set—aside
must contain appropriate conditions to ensure protection of the
environmental flow set—-aside.

(e) An environmental flow set—aside established under
Subsection (a) (2) must be assigned a priority date corresponding to
the date the commission receives environmental flow regime
recommendations from the applicable basin and bay expert science
team and be included in the appropriate water availability models
in connection with an application for a permit for a new
approprlatlon or for an amendment to an existing water right that
increases the amount of water authorized to be stored, taken, ox
diverted.

(f An environmental flow standard or environmental flow
set—-aside adopted under Subsection (a) may be altered by the
commission in a rulemaking process undertaken in accordance with a
schedule established by the commission. The commission's schedule
may not provide for the rulemaking process to occur more frequently
than once every 10 years unless the applicable work plan approved by
the flows commission under Section 11.02362(p) provides for a
periodic review under that section to occur more frequently than
once every 10 years. In that event, the commission may provide for
the rulemaking process to be undertaken in conjunction with the
periodic review i1if the commission determines that schedule to be
appropriate.

SECTION 20. The heading to Section 11.148, Water Code, is
amended to read as follows:

Sec. 11.148. EMERGENCY SUSPENSION OF PERMIT CONDITIONS AND
EMERGENCY AUTHORITY TO MAKE AVAILABLE WATER SET ASIDE FOR
ENVIRONMENTAL FLOWS.

SECTION 21. Section 11.148, Water Code, 1is amended by
adding Subsection (a-1) and amending Subsections (b) and (c) to
read as follows:

(a=1) ©State water that is set aside by the commission to
meet the needs for freshwater inflows to affected bays and
estuaries and instream uses under Section 11.1471(a) (2) may be made
avallable temporarily for other essential beneficial uses if the
commission finds that an emergency exists that cannot practically
be resolved in another way.

(b) Before the commission suspends a permit condition under
Subsection (a) or makes water available temporarily under
Subsection (a-1) [ef+this——seection], 1t must give written notice to
the Parks and Wildlife Department of the proposed action
[sespensien]. The commission shall give the Parks and Wildlife
Department an opportunity to submit comments on the proposed action
[suspensieon] within 72 hours from such time and the commission
shall consider those comments before issuing its order implementing
the proposed action [&m@e&aﬁg}%he—saspeﬁs*eﬁ]

(c) The commission may suspend the permit condition under
Subsection (a) or make water available temporarily under Subsection
(a-1) without notice to any other interested party other than the
Parks and Wildlife Department as provided by Subsection (b) [ef
this-—seetion]. However, all affected persons shall be notified
immediately by publication, and a hearing to determine whether the
suspension should be continued shall be held within 15 days of the
date on which the order to suspend is issued.

SECTION 22. Subsection (a), Section 11.14921, Water Code, is
amended to read as follows:

(a) The Parks and Wildlife Department and the commission

o 12
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shall have joint responsibility to review the studies prepared
under Section 16.058 [ef£+this—cede], to determine inflow conditions
necessary for the bays and estuaries, and to provide information
necessary for water resources management. Each agency shall
designate an employee to share equally in the oversight of the
program. Other responsibilities shall be divided between the Parks
and Wildlife Department and the commission to maximize present
in-house capabilities of personnel and to minimize costs to the
state. Each agency shall have reasonable access to all information
produced by the other agency. Publication of reports completed
under this section shall be submitted for comment to [betk] the
commission, [a»é] the Parks and Wildlife Department, the flows
commission, the science advisory committee, and any applicable
basin and bay area stakeholders committee and basin and bay expert
science team. _

SECTION 23. Subsection (g), Section 11.329, Water Code, is
amended to read as follows:

(g) The commission may not assess costs under this section
against a holder of a non-priority hydroelectric right that owns or
operates privately owned facilities that collectively have a
capacity of less than two megawatts or against a holder of a water
right placed in the Texas Water Trust for a term of at least 20

years. [Fhis—subseetion—isnot—intendedtoaftfectinany waythe

SECTION 24. Subsection (e), Section 11.404, Water Code, is
amended to read as follows:

(e) The court may not assess costs and expenses under this
section against:

(1) a holder of a non-priority hydroelectric right
that owns or operates privately owned facilities that collectively
have a capacity of less than two megawatts; or

(2) a holder of a water right placed in the Texas Water
Trust for a term of at least 20 years.

SECTION 25. Subchapter I, Chapter 11, Water Code, is
amended by adding Section 11.4531 to read as follows:

Sec. 11.4531. WATERMASTER ADVISORY COMMITTEE. (a) For
each river basin or segment of a river basin for which the executive
director appoints a watermaster wunder this subchapter, the
executive director shall appoint a watermaster advisory committee
consisting of at least nine but not more than 15 members. A member
of the advisory committee must be a holder of a water right or a
representative of a holder of a water right in the river basin or
segment of the river basin for which the watermaster is appointed.
In appointing members to the advisory committee, the executive
director shall consider:

(1) geographic representation;

(2) amount of water rights held;

(3) different types of holders of water rights and
users, including water districts, municipal suppliers, irrigators,
and industrial users; and ,

(4) experience and knowledge of water management

practices.

(b) An advisory committee member is not entitled to
reimbursement of expenses or to compensation.

(c) An advisory committee member serves a two-year term
expiring August 31 of each odd-numbered year and holds office until
a successor 1s appointed.

(d) The advisory committee shall meet within 30 days after
the date the initial appointments have been made and shall select a
presiding officer to serve a one-year term. The committee shall

13



14-1

14-2

14-3

14-4

14-5

14-6

14-7

14-8

14-9
14-10
14-11
14-12
14-13
14-14
14-15
14-16
14-17
14-18
14-19
14-20
14-21
14-22
14-23
14-24
14-25
14-26
14-27
14-28
14-29
14-30
14-31
14-32
14-33
14-34
14-35
14-36
14-37
14-38
14-39
14-40
14-41
14-42
14-43
14-44
14-45
14-46
14-47
14-48
14-49
14-50
14-51
14-52
14-53
14-54
14-55
14-56
14-57
14-58
14-59
14-60
14-61
14-62
14-63
14-64
14-65
14-66
14-67
14-68
14-69

C.S$.S.B. No. 1512
meet reqularly as necessary.

(e) The advisory committee shall:

(1) make recommendations to the executive director
regarding activities of benefit to the holders of water rights in
the administration and distribution of water to holders of water
rights in the river basin or segment of the river basin for which
the watermaster is appointed;

(2) review and comment to the executive director on
the annual budget of the watermaster operation; and ,

(3) perform other advisory duties as requested by the
executive director regarding the watermaster operation or  as
requested by holders of water rights and considered by the
committee to benefit the administration of water rights in the
river basin or segment of the river basin for which the watermaster
is appointed.

SECTION 26. Section 11.454, Water Code, is amended to read
as follows:

Sec. 11.454. DUTIES AND AUTHORITY OF THE WATERMASTER.
Section 11.327 applies to the duties and authority of a watermaster
appointed for a river basin or segment of a river basin under this
subchapter in the same manner as that section applies to the duties

and authority of a watermaster appointed for a water lelSlon under

SECTION 27. Section 11.455, Water Code, is amended to read
as follows:

Sec. 11.455. COMPENSATION AND EXPENSES OF WATERMASTER
[ASSESSMENTS]. (a) Section 11.329 applies to the payment of the
compensation and expenses of a watermaster appointed for a river
basin or segment of a river basin under this subchapter in the same
manner as that section applies to the payment of the compensation
and expenses of a watermaster appointed for a water division under
Subchapter G.

(b) The executive director shall deposit the assessments
collected under this section to the credit of the watermaster fund.

(c) Money deposited under this section to the credit of the
watermaster fund may be used only for the purposes specified by
Section 11.3291 with regard to the watermaster operation under this
subchapter with regard to which the assessments were collected [Fhe

Seectieon—11320cf thic—coede] .

SECTION 28. Subchapter F, Chapter 15, Water Code, is
amended by adding Section 15.4063 to read as follows:

Sec. 15.4063. ENVIRONMENTAL FLOWS FUNDING. The board may

authorize the use of money in the research and planning fund:

(1) to compensate the members of the Texas
Environmental Flows Science Advisory Committee established under
Section 11.02361 for attendance and participation at meetings of
the committee and for transportation, meals, lodging, or other
travel expenses associated with attendance at those meetings as
provided by the General Appropriations Act;

(2) for contracts with cooperating state and federal
agencies and universities and with private entities as necessary to
provide technical assistance to enable the Texas Environmental
Flows Science Advisory Committee and the basin and bay expert
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science teams established under Section 11.02362 to perform their
statutory duties;

(3) to compensate the members of the expert science
teams created pursuant to Section 11.02362(1) for attendance and
participation at meetings of the teams and for transportation,
meals, lodging, or other travel expenses associated with attendance
at those meetings as provided by the General Appropriations Act;
and

(4) for contracts with political subdivisions
designated as representatives of stakeholder committees
established pursuant to Section 11.02362 to fund all or part of the
administrative expenses for conducting meetings of the stakeholder
committee or the associated expert science team.

SECTION 29. Section 15.7031, Water Code, is amended by
amending Subsection (c) and adding Subsection (e) to read as
follows:

(c) The dedication of any water rlghts placed in trust must
be reviewed and approved by the commission, in consultation with
the board, [amé] the Parks and Wildlife Department, and the
Environmental Flows Commission. In addition, the Department of
Agriculture and the basin and bay area stakeholders committee and
basin and bay expert science team established under Section
11.02362 for the river basin and bay system to which the water right
pertains may provide 1input to the commission, as appropriate,
during the review and approval process for dedication of water
rights.

(e) While a water right is held in the trust, the water
authorized for beneficial use under the terms of the water right is
considered to be held for instream flows, water quality, fish and
wildlife habitat, bay and estuary inflows, or other environmental
uses without the need for a permit amendment. After the water right
is withdrawn in whole or in part from the trust, the use of the water
right or portion of the water right withdrawn must be in accordance
with the terms of the water right.

SECTION 30. Subsection (d), Section 16.059, Water Code, is
amended to read as follows:

(d) The priority studies shall be completed not later than
December 31, 2014 [2638]. The Parks and Wildlife Department, the
commission, and the board shall establish a work plan that
prioritizes the studies and that sets interim deadlines providing
for publication of flow determinations for individual rivers and
streams on a reasonably consistent basis throughout the prescribed
study period. Before publication, completed studies shall be
submitted for comment to the commission, the board, and the Parks
and Wildlife Department.

SECTION 31. Subsection (h), Section 26.0135, Water Code, as
amended by Chapters 234 and 965, Acts of the 77th Legislature,
Regular Session, 2001, is reenacted and amended to read as follows:

(h) The commission shall apportion, assess, and recover the
reasonable costs of administering the water quality management
programs under this section from users of water and wastewater
permit holders in the watershed according to the records of the
commission generally in proportion to their right, through permit
or contract, to use water from and discharge wastewater in the
watershed. Irrigation water rights, [and] non-priority
hydroelectric rights of a water right holder that owns or operates
privately owned facilities that collectively have a capacity of
less than two megawatts, and water rights held in the Texas Watex
Trust for terms of at least 20 years will not be subject to this
assessment. The cost to river authorities and others to conduct
water quality monitoring and assessment shall be subject to prior
review and approval by the commission as to methods of allocation
and total amount to be recovered. The commission shall adopt rules
to supervise and implement the water quality monitoring,
assessment, and associated costs. The rules shall ensure that
water users and wastewater dischargers do not pay excessive
amounts, that program funds are equitably apportioned among basins,
that a river authority may recover no more than the actual costs of
administering the water quality management programs called for in
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this section, and that no municipality shall be assessed cost for
any efforts that duplicate water quality management activities
described in Section 26.177 [ef—&his—echapter]. The rules
concerning the apportionment and assessment of reasonable costs
shall provide for a recovery of not more than $5,000,000 annually.
Costs recovered by the commission are to be deposited to the credit
of the water resource management account and may be used only to
accomplish the purposes of this section. The commission may apply
not more than 10 percent of the costs recovered annually toward the
commission's overhead costs for the administration of this section
and the implementation of regional water quality assessments. The
commission, with the assistance and input of each river authority,
shall file a written report accounting for the costs recovered
under this section with the governor, the lieutenant governor, and
the speaker of the house of representatives on or before December 1
of each even—-numbered year.

SECTION 32. Subsections (d4), (k), (1), and (m), Section
11.0236, Subsection (c), Section 11.0237, and Subsection (b),
Section 11.1491, Water Code, are repealed.

SECTION 33. The Study Commission on Water for Environmental
Flows is abolished on the effective date of this Act.

SECTION 34. (a) The governor, lieutenant governor, and
speaker of the house of representatives shall appoint the initial
members of the Environmental Flows Commission as provided by
Section 11.0236, Water Code, as amended by this Act, as soon as
practicable on or after the effective date of this Act.

(b) As soon as practicable after taking office, the initial
members of the Environmental Flows Commission shall appoint the
initial members of the Texas Environmental Flows Science Advisory
Committee as provided by Section 11.02361, Water Code, as added by
this Act. The terms of the initial members of the committee expire
March 1, 2010.

(c) The Environmental Flows Commission shall appoint the
members of each basin and bay area stakeholders committee as
provided by Section 11.02362, Water Code, as added by this Act. The
terms of the initial members of each committee expire March 1 of the
fifth year that begins after the year in which the initial
appointments are made.

(d) Each basin and bay area stakeholders committee shall
appoint the members of the basin and bay expert science team for the
river basin and bay system for which the committee is established as
provided by Section 11.02362, Water Code, as added by this Act. The
terms of the initial members of each team expire April 1 of the
fifth year that begins after the year in which the initial
appointments are made.

(e) The executive director of the Texas Commission on
Environmental Quality shall appoint the members of the watermaster
advisory committee under Section 11.4531, Water Code, as added by
this Act, for each river basin or segment of a river basin for which
the executive director appoints a watermaster under Subchapter I,
Chapter 11, Water Code. The terms of the initial members of each
committee expire August 31 of the first odd-numbered year that
begins after the year in which the initial appointments are made.

SECTION 35. The changes in law made by this Act relating to
a permit for a new appropriation of water or to an amendment to an
existing water right that increases the amount of water authorized
to be stored, taken, or diverted apply only to:

(1) water appropriated under a permit for a new
appropriation of water the application for which is pending with
the Texas Commission on Environmental Quality on the effective date
of this Act or is filed with the commission on or after that date; or

(2) the increase in the amount of water authorized to
be stored, taken, or diverted under an amendment to an existing
water right that increases the amount of water authorized to be
stored, taken, or diverted and the application for which is pending
with the Texas Commission on Environmental Quality on the effective
date of this Act or is filed with the commission on or after that
date.

SECTION 36. This Act takes effect September 1, 2005.

* * % %k %
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- BILL ANALYSIS

Senate Research Center o | C.S.S.B. 1512

79R17021 SMH-F o ‘ By:' Averitt
: Natural Resources
5/14/2005

Committee Report (Substituted)

AUTHOR'S/SPONSOR'S STATEMENT OF INTENT

C.S.S.B. is an omnibus cleanup bill for numerous provisions in Chapter 11, Water Code, related -
to the surface water resources of the state. The bill includes the provisions contained in Article 1
of C.S.S.B. 3, 75th Legislature, Regular Sess10n 2005, related to environmental flows.

RULEMAKING AUTHORITY

Rulemaking authority previously granted to the Study Commission on Water for Environmental

Flows is transferred to the Environmental Flows Commission and modlﬁed in SECTION 8
(Section 11.0236, Water Code) of this bill.

- Rulemakmg authority is expressly granted to the Texas Commission on Environmental Quality
in SECTION 19 (Section 11.1471, Water Code) of this b111

SECTION BY SECTION ANALYSIS
SECTION 1. Amends the heading to Section 5.506, Water Code, to read as ‘follows:

Sec. 5.506. EMERGENCY SUSPENSION OF PERMIT CONDITION RELATING TO,
AND EMERGENCY AUTHORITY TO MAKE AVAILABLE WATER SET ASIDE
FOR, BENEFICIAL INFLOWS TO AFFECTED BAYS AND ESTUARIES AND
INSTREAM USES.

SECTION 2. Amends Section 5.506, Water Code, by adding Subsection (a-1) and amending
Subsections (b) and (c), as follows:

(a-1) Authorizes state water that is set aside by the Texas Commission on Environmental
Quality (TCEQ) to meet the needs for freshwater inflows to affected bays, estuaries, and
instream uses under Section 11.1471(a)(2) to be made available temporarily. for other
essential beneficial uses if TCEQ ﬁnds that an emergency exists that cannot practically
be resolved in another way. :

(b) Requires TCEQ to give written notice of the proposed action, rather than suspension,
to the Texas Parks and Wildlife Department (TPWD) before TCEQ suspends a permit
condition under Subsection (a), rather than under this section, or makes water available
temporarily under Subsection (a-1). Requires TCEQ to give TPWD an opportunity to
submit comments on the proposed action, rather than suspension, for a period of 72 hours
from receipt of the notice and requires TCEQ to consider those comments before issuing
an order implementing the proposed action, rather than imposing suspension.

(c) Authorizes TCEQ to suspend a permit condition under Subsection (a) or make water

available temporarily under Subsection (a-1) without notice except as required by
Subsection (b).

SECTION 3. Amends Section 5.701(j), Water Code, to provide that a fee is not requlred for a
water right that is deposited into the Texas Water Trust. Deletes existing text waiving a fee for -
apphcatlons for instream-use water rights deposited into the Texas Water Trust.

SECTION 4. Amends Section 11.002, Water Code, by amending Subdivision (1) to redefine
"commission" and adding Subdivisions (7), (15), (16), (17), (18), and (19) to define "developed

'SRCJGSCSSB151279(R) | e o Page 1 of 12
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water," "environmental flow analysis," "environmental flow regime," "environmental flow
standards,"” "flows commission," and "science advisory committee.”

SECTION 5. Amends Sections 11.023(a) and (), Water Code, as follows:

 (a) Authorizes state water to be appropriated, stored, or diverted for specific uses, to the
extent that state water has not been set aside by TCEQ under Section 11.147 1(a)(2) to
meet downstream instream flow needs or freshwater inflow needs. ’

(e) Requires the amount of water appropriated for each purpose mentioned in this section
to be specifically appropriated, stored, or diverted, rather than just appropnated for that
purpose.

SECTION 6. Amends Section 11 0235, Water Code, by amending Subsectlons (c) and (e) and
adding Subsections (d-1), (d-2), (d-3), (d-4), (d-5), and (f), as follows

(c) Provides that the leg1slature has expressly required TCEQ, while balancing all other
public interests to consider and, to the extent practicable, provide for the freshwater
inflows and instream flows necessary to maintain the viability of the state's streams,
rivers, bay, and estuary systems in TCEQ's regular granting of permits for the use of state
waters. Requires all permit conditions relating to freshwater inflows to affected bays,
estuaries, and instream flow needs, as an essential part of the state's environmental flows
policy, to be subject to temporary suspens1on if necessary for water to be app11ed to
essential beneficial uses during emergencies.

(d-1) Requires the state to have a process with specific timelines for prompt action to
address environmental flow issues in the state's major basin and bay systems, especially
those systems in which unappropriated water is still available, based on legislative
findings that provide certainty in water management and development and provide
adequate protection of the state's streams, rivers, bays, and estuaries.

(d-2) Sets forth legislative findings regarding basins in which water ls available for
appropriation and those in which the unappropriated water will be set aside for instream
flow and freshwater inflow protection and recommendations for TCEQ's plan of action.

- (d-3) Sets forth legislative findings regarding limitations on freshwater inflow needs for
bays and estuaries, proposed state improvements, and more extensive reviews and
examinations of program details.

(d-4) Sets forth legislative findings regarding the management of water to meet instream

flow and freshwater inflow needs, to be evaluated on a regular basis and adapted to

reflect scientific improvements and future changes, and the development of management
- strategies for specific environmental flow needs.

(d-5) Sets forth legislative findings regarding recommendat1ons for state action to protect
instream flows and freshwater inflows through a regional consensus-based approach
involving balanced representation throughout the state. :

(e) Provides that pressures and demands on water resources require priorities to be
effectively addressed by detailing the manner in which environmental flow standards are
to be developed using the environmental studies and determine the manner in which
those standards will be integrated into the regional water planning and water permitting
process. :

(f) Sets forth legislative acknowledgement of the need for effective 1mplementat10n of
the approach provided by this chapter in order to protect instream flows and freshwater
inflows, thus requiring more effective water rights administration and enforcement
systems than currently available. ' '

SECTION 7. Amends the heading to Section 11.0236, Water Code, to read as follows:
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Sec. 11.0236. ENVIRONMENTAL FLOWS COMMISSION.

- SECTION 8. Amends Section 11.0236, Water Code, by am_endirig Subsections (a)-(c), (€)-(),
(n), and (o), and adding Subsection (p), as follows: -

(a) Sets forth the creation of the Environmental Flows Commission (flows commission), -

in place of the Study Commission on Water for Environmental Flows (study i

commission).

(b) Sets forth members of the flows commission. Deletes éxisting text regarding
additional members serving on the study commission.

(c) Sets forth requirements for members appointed to positions by the governor. Deletes
existing text regarding additional requirements for membership.

(e) Provides that each member, rather than appointed member, of the flows commission
serves at the will of the person who appointed the member. Makes a conforming change.

(f) through (i) Make conforming changes.

()  Requires the flows commission, in evaluating the options for providing adequate
environmental flows, to take notice of the strong public policy imperative that exists in
this state recognizing that environmental flows are important to the biological health of
our public and private lands, streams and rivers, rather than parks and game preserves,
and bay and estuary systems and are high priorities in the water management process,
rather than the permitting process. Requires the flows commission to specifically address
ways that the ecological soundness of those systems will be ensured in the water
administration, enforcement, and allocation process, rather than just in the water
allocation process, and appropriate methods to encourage persons voluntarily to convert
reasonable amounts of existing water rights to use for environmental flow protection,
temporarily or permanently. Makes conforming and nonsubstantive changes.

(n) Authorizes, rather than requires, the flows commission to adopt rules, procedures,
- and policies as needed to administer this section, to implement its respons1b111tles and to
exercise its authority under Sections 11.02361 and 11.02362.

(o) Provides that Chapter 2110 (State Agency Advisory Committees), Government
Code, does not apply to the size, composition, or duration of the flows commission.

(p) Requires the flows commission to issue and promptly deliver to specific government
officials, not later than December 1, 2006, and every two years thereafter, copies of a
report summarizing specific hearings, proposed legislation, progress made in the
implementation of Sections 11.02361 and 11.02362, and any other findings and
recommendations of the flows commission. Deletes existing text abolishing the study
commission and providing for the expiration of this section.

- SECTION 9. Amends Subchapter B, Chapter 11, Water Code, by adding Sections 11.02361 and
11.02362, as follows:

Sec. 11.02361. TEXAS ENVIRONMENTAL FLOWS SCIENCE ADVISORY -
COMMITTEE. (a) Provides that the Texas Environmental Flows Science Advisory

- Committee (science advisory committee) consists of at least five but not more than nine
members appointed by the flows commission.

~ (b) Requires the flows commission to appoint to the science advisory committee
persons who will provide an objective perspective and diverse technical

experience in specific fields pertinent to the evaluation of environmental flows.

(c) Provides that members of the science advisory committee serve five- year
terms expiring March 1. Provides that a vacancy on the science advisory
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committee is filled by appointment by the co-presiding officers of the flows
commission for the unexpired term.

(d) Provides that Chapter 2110, Government Code, does not apply to the size,
composition, or duration of the science advisory committee.

(e) Requires the science advisory committee to serve as an 1ndependent scientific
body to advise and make recommendations to the flows commission on issues
relating to the science of environmental flow protection and develop
recommendations to help provide overall direction, coordination, and consmtency
relating to specific issues concerning environmental flows.

(f) Requires TCEQ, TPWD, and the Texas Water Development Board (TWDB),
to assist the flows commission in assessing the extent to which the
- recommendations of the science advisory committee are  considered and
implemented, to provide written reports to the flows commission, at intervals
determined by the flows commission, that describe the actions taken by each
agency in response to each recommendation, those recommendations not
implemented, and reasons for it not being implemented. '

Sec. 11.02362. DEVELOPMENT OF ENVIRONMENTAL FLOW REGIME
RECOMMENDATIONS. (a) Requires the flows commission, no later than November
1, 2005, and for the purposes of this section, to define the geographical extent of each
river basin and bay system in the state for the purpose of developing environmental flow
regime recommendations under this section and adoption of environmental flow
standards under Section 11.1471.

(b) Requires the flows commission to give priority in descending order to the
following river basin and bay systems of the state for the purpose of developing
environmental flow regime recommendations and adopting environmental flow
standards:

(1) the river basin and bay system consisting of the Trinity and San
Jacinto Rivers and Galveston Bay and the river basin and bay system
consisting of the Sabine and Neches Rivers and Sabine Lake Bay;

(2) the river basin and bay system consisting of the Colorado and Lavaca
Rivers and Matagorda and Lavaca Bays and the river basin and bay
system consisting of the Guadalupe, San Antonio, and Aransas Rivers, and
Copano, Aransas, and San Antonio Bays; and

(3) the river basin and bay system consisting of the Nueces River and
Corpus Christi and Baffin Bays, the river basin and bay system consisting
of the Rio Grande, the Rio Grande estuary, the Lower Laguna Madre, and
the Brazos River and its associated bay and estuary system.

(c) Requires that for the river basin and bay systems listed in Subsection (b)(1):

(1) the flows commission appoint the basin and bay area stakeholders
committee not later than November 1, 2005;

(2) the basin and bay area stakeholders committee establish a basin and
bay expert science team not later than March 1, 2006;

(3) the basin and bay expert science team finalize environmental flow
regime recommendations and submit them to the basin and bay area
stakeholders committee, the flows commission, and TCEQ not later than
March 1, 2007;

(4) the basin and bay area stakeholders committee submit to TCEQ its
comments on and recommendations regarding the basin and bay expert
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science team's recommended environmental flow reglme not later than
September 1, 2007; and

(5) TCEQ adopt the environmental flow standards as provided By_Section
11.1471 not later than September 1, 2008.

(d) Requires the flows commission to appoint the basin and bay area stakeholders
committees for the river basin and bay systems listed in Subsection (b)(2), no later -
than September 1, 2006, and those river basin and bay systems listed in
Subsection (b)(3) no later than September 1, 2007. Requires the flows
commission to establish a schedule for the performance of the tasks listed in

Subsection (c)(2)-(5) with regard to the river basin and bay systems listed in

Subsection (b)(2) and (3) that will result in the adoption of environmental flow

standards for that river basin and bay system by TCEQ, as soon as is reasonably
possible. Requires each basin and bay area stakeholders committee and basin and
bay expert science team for a river basin and bay system listed in Subsection
(b)(2) or (3) to make recommendations to the flows commission with regard to

the schedule applicable to that river basin and bay system. Requires the flows

commission to consider the recommendations of the basin and bay area
stakeholders committee and basin and bay expert science team, as well as
coordinate with, and give appropriate consideration to the recommendations of,
TCEQ, TPWD, and the TWDB in establishing the schedule. -

(¢) Requires the flows commission, for a river basin and bay system or a river
basin that does not have an associated bay system in this state not listed in
Subsection (b), to establish a schedule for the development of environmental flow
regime recommendations and the adoption of environmental flow standards.
Requires the flows commission to develop the schedule in consultation with
TCEQ, TPWD, TWDB, and the pertinent basin and bay area stakeholders
committee and basin and bay expert science team. Authorizes the flows
commission, on its own initiative or on request, to modify a schedule established
under this subsection to be more responsive to particular circumstances, local
desires, changing conditions, or time-sensitive conflicts. Provides that this
subsection does not prohibit an effort to develop information on environmental
flow needs and ways in which those needs can be met by a voluntary consensus-
building process, in a river basin and bay system for which the flows commission
has not yet established a schedule for the development of environmental flow
regime recommendations.

() ‘Requires the flows commission to appoint a basin and bay area stakeholders
committee for each river basin and bay system in this state for which a schedule
for the development of environmental flow regime recommendations and the
adoption of environmental flow standards is specified by or established under
Subsection (c), (d), or (¢). Provides that Chapter 2110, Government Code, does
not apply to the size, composition, or duration of a basin and bay area
stakeholders committee. Requires each committee to consist of at least 17
specific members representing appropriate enumerated stakeholders.

(8) Provides that members of a basin and bay area stakeholders committee serve
five-year terms expiring March 1. Requires the remaining members of the

- committee, if a vacancy occurs on a committee, to appoint a member to serve the
remainder of the unexpired term by majority vote.

(h) Requires meetings of the basin and bay area stakeholders- comm1ttee to be
open to the public. :

(i) Requires each basin and bay area stakeholders committee to establish a basin
and bay expert science team 6r the river basin and bay system for which the
committee is established. Requires establishment of the basin and bay expert
science team within six months of committee establishment. Provides that
Chapter 2110, Government Code, does not apply to the size, composition, or
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duration of a basin and bay expert science team. Requires each basin and bay
expert science team to be composed of technical experts with special expertise in
the river basin and bay system or regarding the development of environmental
flow regimes. Authorizes a person to serve as a member of more than one basin
and bay expert science team at the same time.

() Provides that the members of the basin and bay expert science team serve
five-year terms expiring April 1. Provides that a vacancy on a basin and bay
expert science team is filled by appointment by the pertinent basin and bay area
stakeholders committee to serve the remainder of the unexpired term.

(k) Requires the science advisory committee to appoint one of its members to
serve as a liaison to each basin and bay expert science team to facilitate
coordination and consistency in environmental flow activities throughout the
state. Requires TCEQ, TPWD, and TWDB to provide technical assistance to
each basin and bay expert science team including information about the studies
conducted under Sections 16.058 (Collection of Bays and Estuaries Data:
Conduct of Studies) and 16.059 (Collection of Instream Flow Data: Conduct of
Studies), and authorizes them to serve as nonvoting members of the basin and bay

expert science team to facilitate the development of environmental flow regime
recommendations.

() Requires meetings of a basin and bay expert science team, where reasonably
practicable, to be open to the public.

(m) Requires each basin and bay expert science team to develop environmental
flow analyses and a recommended environmental flow regime for the river basin
and bay system for which the team is established through a collaborative process
designed to achieve a consensus. Requires the science team, in developing the
analyses and recommendations, to consider all reasonably available science,
without regard to the need for the water for other uses, and requires the
recommendations to be based solely on the best science available.

(n) Requires each basin and bay expert science team to submit its environmental
flow analyses and environmental flow regime recommendations to the pertinent
basin and bay area stakeholders committee, the flows commission, and TCEQ in
accordance with the applicable schedule specified by or established under
Subsection (c), (d), or (e). Prohibits the basin and bay area stakeholders
committee and flows committee from changing the environmental flow analyses

or environmental flow regime recommendations of the basin and bay expert
science team.

(o) Requires each basin and bay area stakeholders committee to review the
environmental flow analyses and environmental flow regime recommendations
submitted by the committee's basin and bay expert science team and consider
them in conjunction with other factors, including the present and future needs for
water for other uses related to water supply planning in the pertinent river basin
and bay system. Requires the basin and bay area stakeholders committee to
develop recommendations regarding environmental flow standards and strategies
to meet the environmental flow standards and submit those recommendations to
TCEQ and to the flows commission in accordance with the applicable schedule
specified or established under Subsection (c), (d), or (¢). Requires the basin and
bay area stakeholders, in developing its recommendations, to operate on a
consensus basis to the maximum extent possible.

(p) Requires each basin and bay area stakeholder committee, with the assistance
of the pertinent basin and bay expert science team, in recognition of the
importance of adaptive management, after submitting its recommendations
regarding environmental flow standards and strategies to meet the environmental
flow standards to TCEQ, to prepare and submit a work plan for approval by the
flows commission. Sets forth content requirements for the work plan.
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(@) Requires the flows commission, with input from the science advisory
committee, in accordance with the applicable schedule specified or established
under Subsection (c), (d), or (e), to review the environmental flow analyses and
environmental flow regime recommendations submitted by each basin and bay
expert science team. Requires the flows commission, if appropriate, to submit -
comments on the analyses and recommendations to TCEQ for use by TCEQ in
adopting rules under Section 11.1471. Requires comments to be submitted not
later than six months after the date of receipt of the recommendations.

(r) Authorizes an estuary advisory council, in the event TCEQ, by permit or
order, has established said council, to continue in full force and effect.

SECTION 10. Amends Sections 11.0237(a) and (b), Water Code, to authorize TCEQ to approve
an application to amend an existing permit or certificate of adjudication to change the use or to
add a use for instream flows dedicated to environmental needs of bay and estuary flows.
Provides that in addition to specific sections previously listed, this section does not alter TCEQ's
obligations under Sections 11.042(c), 11.1471, 11.150, and 11.152. Deletes existing text
providing that this section does not prohibit TCEQ from issuing an amendment to an existing
permit or certificate of adjudication to change the use to or add a use for instream flows
dedicated to environmental needs or bay and estuary inflows.

SECTION 11. Amends Section 11.042(b), Water Code, to require a person who wishes to
discharge and then subsequently divert and reuse the person's existing return flows derived from

developed water, rather than privately owned groundwater, to obtain prior authorization from
TCEQ.

SECTION 12. Amends Section 11.082(b), Water Code, to authorize the state to seek those
penalties [described in Subsection (a)] regardless of whether a watermaster has been appointed
for the water division, river basin, or segment of a river basin where the unlawful use [of state
water] is alleged to have occurred. Makes a nonsubstantive change.

SECTION 13. Amends Section 11.0841, Water Code, by adding Subsection (c), as follows:
| (c) Provides that for purposes of this section, TPWD has:

(1) the rights of a holder of a water right that is held in the Texas Water Trust,

including the right to file suit in a civil court to prevent the unlawful use of such a
right; and

(2) the right to act in the same manner that a holder of a water right may act to
protect the holder's rights in seeking to prevent any person from appropriating
water in violation of a set-aside established by the commission under Section
11.1471 to meet instream flow needs or freshwater inflow needs; and

(3) the right to file suit in a civil court to prevent the unlawful use of a set-aside
established under Section 11.1471.

SECTION 14. Amends Section 11.0842(a), Water Code, to authorize TCEQ to assess an
administrative penalty for a violation relating to a water division or a river basin or segment of a
river basin regardless of whether a watermaster has been appointed for the water division or river
basin or segment of the river basin. Makes a nonsub stantive change.

SECTION 15. Amends Section 11.0843(a), Water Code, to authorize the executive director of
TCEQ, or a person designated by the executive director, including a watermaster or the
watermaster's deputy, upon witnessing a violation of this chapter, a rule, order, or a water right
issued under this chapter, to issue the alleged violator a filed citation alleging that a violation has
occurred and providing the alleged violator with specific options. Makes nonsubstantive
changes.
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SECTION 16. Amends Section 11.126(c), Water Code to speclfy that the height of a dam is
measured from the channel invert elevation to the top of the dam.

SECTION 17. Amends Section 11.134(b), Water Code, to requife TCEQ to grant the appliéation
only if the proposed appropriation considers any applicable environmental flow standards
established under Section 11.1471. Makes a nonsubstantive change.

SECTION 18. Amends Section 11.147, Water Code, by amendmg Subsections (b), (d), and (e)
and adding Subsections (e-1) and (e-2), as follows:

(b) Requires TCEQ, for permits issued within an area that is 200 river miles of the coast,
to commence from the mouth of the river thence inland, to include in the permit any
conditions considered necessary to maintain freshwater inflows to any affected bay and -
estuary system, to the extent practicable when considering all public interests and the
studies mandated by Section 16.058 as evaluated under Section 11.1491. Deletes
existing text regarding conditions necessary to maintain beneficial inflows. '

(d) Requires TCEQ, in determining what conditions to include in the permit under this
- subsection, to consider the studies mandated by Section 16.059 and any water quality
assessment performed under Section 11.150.

(¢) Requires TCEQ, in determining what conditions to include in the permit under this
subsection, to consider any assessment performed under Section 11.152.

(e-1) Requires any permit for a new appropriation of water or an amendment to an
existing water right that increases the amount of water authorized to be stored, taken, or
diverted to include a provision allowing TCEQ to adjust the conditions included in the
permit or water right to provide for protection of instream flows or freshwater inflows.

Prohibits the provision, with respect to an amended water right, from allowing TCEQ to
adjust a condition of the amendment other than a condition that applies only to the

increase in the amount of water to be stored, taken, or diverted authorized by amendment.
Provides that this subsection does not affect an appropriation of or an authorization to
store, take, or divert water under a permit or amendment to a water right issued before
September 1, 2005. Requires TCEQ to adjust the conditions upon determining, through
an expedited public comment process, that such an adjustment is appropriate to achieve
compliance with' applicable environmental flow standards adopted under Section
11.1471. Provides that the adjustment: :

(1) in combination with any previous adjustments made under this subsection, is
prohibited from increasing the amount of the pass-through or release requirement
for the protection of instream flows or freshwater inflows by more than 12.5
percent of the annualized total of that requirement contained in the permit =
issued or the water right amended;

(2) is required to be based on appropriate consideration of the priority dates and
diversion locations of any other water rights grants in the same river basin that are
subject to adjustment under this subsection; and

(3) is required to be based on appropriate consideration of any voluntary

contributions to the Texas Water Trust that contribute toward meeting the

environmental flows standards. Requires any water right holder making such a

donation to be entitled to appropriate credit of such benefits against adjustment of
" his water right pursuant to Subdivision (1).

(e-2) Requires TCEQ, notwithstanding Subsections (b)-(¢), for the purpose of
determining the environmental flow conditions necessary to maintain freshwater inflows
to an affected bay and estuary system, existing instream uses and water quality of a
stream or river, or fish and aquatic wildlife habitats, to apply any applicable
environmental flow standard, including environmental flow set-aside, adopted under
Section 11.1471 instead of considering the factors specified by those subsections.
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SECTION 19. Amends Subchapter D, Chapter 11, Water Code, by adding Section 11.1471, as
follows: '

Sec. 11.1471. ENVIRONMENTAL FLOW STANDARDS AND SET-ASIDES. (a)
Requires TCEQ, by rule, to:

(1) adopt appropriate environmental flow standards for each river basin
and bay system in this state that are adequate to support a sound ecological
environment, to the maximum extent reasonable considering other public
interests and other relevant factors;

(2) establish an amount of unappropriated water, if available, to be set
aside to satisfy the environmental flow standards to the maximum extent
reasonable when considering human water needs; and

(3) establish procedures for implementing an adjustment of the conditions
included in a permit or an amended water right as provided by Section
11.147(e-1).

(b) Requires TCEQ, in adopting environmental flow standards for a river basin
and bay system under Subsection (a)(1), to consider specific factors regarding the
definition of the geographical extent of the river basin and bay system, schedule
for the adoption of environmental flow standards, the environmental flow
analyses and the recommended environmental flow regime developed by the
applicable basin and bay expert science team, recommendations and strategies,
specific characteristics of the river basin and bay system, economic factors, the
human and other competing water needs in the river basin and bay system,
reasonably available scientific information, and any other appropriate
information.

(c) Requires environmental flow standards adopted under Subsection (a)(1) to
consist of a schedule of flow quantities, reflecting seasonal and yearly fluctuations
that may vary geographically by specific location in a river basin and bay system.

(d) Prohibits TCEQ, as provided by Section 11.023, from issuing a permit for a
new appropriation or an amendment to an existing water right that increases the
amount of water authorized to be stored, taken, or diverted if the issuance of the
permit or amendment would impair an environmental flow set-aside established
under Subsection (a)(2). Requires a permit for a new appropriation or an
amendment to an existing water right that increases the amount of water
authorized to be stored, taken, or diverted that is issued after the adoption of an
applicable environmental flow set-aside to contain appropriate conditions to
ensure protection of the environmental flow set-aside.

(e) Requires an environmental flow set-aside established under Subsection (a)(2)
to be assigned a priority date corresponding to the date TCEQ receives
environmental flow regime recommendations from the applicable basin and bay
expert science team and be included in the appropriate water availability models
in connection with an application for a permit for a new appropriation or for an
amendment to an existing water right that increases the amount of water
authorized to be stored, taken, or diverted.

(f) Authorizes an environmental flow standard or environmental flow set-aside
adopted under Subsection (a) to be altered by TCEQ in a rulemaking process
undertaken in accordance with a schedule established by TCEQ. Prohibits
TCEQ's schedule from providing for the rulemaking process to occur more
frequently than once every 10 years unless the applicable work plan approved by
the flows commission under Section 11.02362(p) provides for a periodic review
under that section to occur more frequently. Authorizes TCEQ, in that event, to
provide for the rulemaking process to be undertaken in conjunction with the
periodic review upon determining that schedule to be appropriate.
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SECTION 20. Amends the heading to Section 11.148, Wéte,r Code, to read as follows:

Sec. 11.148. EMERGENCY SUSPENSION OF PERMIT CONDITIONS AND
EMERGENCY AUTHORITY TO MAKE AVAILABLE WATER SET ASIDE FOR
ENVIRONMENTAL FLOWS. -

SECTION. 21. Amends Section 11.148, Water Code, by adding Subsection (a-1) and amending
Subsections (b) and (c), as follows:

(a-1) Authorizes state water that is set aside by TCEQ to meet the needs for freshwater
inflows to affected bays and estuaries and instream uses under Section 11.1471(a)(2) to
be made available temporarily for other essential beneficial uses, if TCEQ finds that an
emergency exists that cannot practically be resolved in another way.

(b) Requires TCEQ, before suspending a permit condition under Subsection (a) or
making water available temporarily under Subsection (a-1), to give written notice to
TPWD of the proposed action, rather than suspension. Requires TCEQ to give TPWD an
_opportunity to submit comments on the proposed action within 72 hours from the time
TCEQ is required to consider those comments before issuing its order implementing the
proposed action. Makes conforming changes. '

(c) Authorizes TCEQ to suspend the permit condition under Subsection (a) or make
water available temporarily under Subsection (a-1) without notice to any other interested
party other than TPWD as provided by Subsection (b).

SECTION 22. Amends Section 11.1491(a), Water Code, to require publication of reports
completed under this section to be submitted for comment to TCEQ, TPWD, the flows
commission, the science advisory committee, and any applicable basin and bay area stakeholders
committee and basin and bay expert science team. Makes conforming and nonsubstantive
changes.

SECTION 23. Amends Section 11.329(g), Water Code, to prohibit TCEQ from assessing costs
under this section against a holder of a water right placed in the Texas Water Trust for a term of
at least 20 years. Deletes existing text regarding this subsection affecting the fees assessed on a
water right holder by TCEQ under specific chapters.

SECTION 24. Amends Section 11.404(e), Water Code, to prohibit the court from ssessing
costs and expenses under this section against a holder of a water right placed in the Texas Water
Trust for a term of at least 20 years.

SECTION 25. Amends Subchapter I, Chapter 11, Water Code, by adding Section 11.4531, as
follows: '

Sec. 11.4531. WATERMASTER ADVISORY COMMITTEE. (a) Requires the

- executive director of TCEQ, for each river basin or segment of a river basin for which the
executive director appoints a watermaster under this subchapter, to appoint a watermaster
advisory committee consisting of at least nine but not more than 15 members. Requires a
member of the advisory committee to be a holder of a water right or a representative of a
holder of a water right in the river basin or segment of the river basin for which the
watermaster is appointed. Requires the executive director, in appointing members to the
advisory committee, to consider geographic representation, amount of water rights held,
different types of holders of water rights and users, including water districts, municipal
suppliers, irrigators, and industrial users, and experience and knowledge of water
management practices.

(b) Provides that an advisory committee member is not entitled to reimbursement -
of expenses or to compensation.
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(c) Provides that an advisory committee member serves a two-year term expiring
- August 31 of each odd-numbered year and holds office until a successor is
“appointed.

(d) Requires the advisory committee to meet within 30 days after the date the
initial appointments have been made and to select a presiding officer to serve a .
one-year term. Requires the committee to meet regularly as necessary.

(¢) Requires the advisory committee to make specific recommendations, reviews,

and comments, and perform other advisory duties to the executive director of
TCEQ.

SECTION 26. Amends Section 11.454, Water Code, as follows:

Sec. 11.454. DUTIES AND AUTHORITY OF THE WATERMASTER. Provides that
Section 11.327 applies to the duties and authority of a watermaster appointed for a river
basin or segment of a river basin under this subchapter in the same manner as the section
applies to the duties and authority of a watermaster appointed for a water division under
~Subchapter G. Deletes existing text of this section.

SECTION 27. Amends Section 11.455, Water Code, as follows:

Sec. 11.455. New headingg COMPENSATION AND EXPENSES OF
WATERMASTER. (a) Provides that Section 11.329 applies to the payment of the
compensatlon and expenses of a watermaster appointed for a river basin or segment of a
river basin under this subchapter in the same manner as that section applies to the
payment of the compensation and expenses of a watermaster appointed for a water
division under Subchapter G.

(b) Requires the executive director of TCEQ to deposit the assessments collected
under this section to the credit of the watermaster fund.

(¢) Authorizes money deposited under this section to the credit of the
watermaster fund to be used only for the purposes specified by Section 11.3291
with regard to the watermaster operation under this subchapter with regard to
which the assessments were collected.

Deletes existing text of this section regarding assessments.

SECTION 28. Amends Subchapter F, Chapter 15, Water Code, by adding Section 15.4063, as
follows:

Sec. 15.4063. ENVIRONMENTAL FLOWS FUNDING. Authorizes TWDB to
authorize the use of money in the research and planning fund for spemﬁc compensations
and contracts.

SECTION 29. Amends Section 15.7031, Water Code, by amending Subsection (c) and adding
Subsection (e), as follows:

(c) Requires the dedication of any water rights placed in trust to be reviewed and
approved by TCEQ, in consultation with certain entities including the flows commission.

- Authorizes the Department of Agriculture and the basin and bay area stakeholders
committee and basin and bay expert science team established under Section 11.02362 for
the river basin and bay system to which the water right pertains, rather than just the
Department of Agriculture, to provide input to TCEQ, as appropriate, during the review
and approval process for dedication of water rights.

(e) Provides that while a water right is held in the trust, the water authorized for
beneficial use under the terms of the water right is considered to be held for instream
flows, water quality, fish and wildlife habitat, bay and estuary inflows, or other
environmental uses without the need for a permit amendment. Requires the use of the
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water right or portion of the water right withdrawn, after the water right is withdrawn in
whole or in part from the trust, to be in accordance with the terms of the water right.

SECTION 30. Amends Section 16.059(d), Water Code, to require the priority studies to be
completed not later than December 31, 2014, rather than 2010.

SECTION 31. Reenacts and amends Section 26.0135(h), Water Code, as amended by Chapters
234 and 965, Acts of the 77th Legislature, Regular Session, 2001, as follows:

(h) Provides that water rights held in the Texas Water Trust for terms of at least 20 years
will not be subject to the assessment [to recover the costs of administering water quality
management programs]. Makes nonsubstantive changes.

SECTION 32. Repealer: Sections 11.0236(d) (referring to member appointments under
Subsection (b)(3); (k) (referring to duties of stuly commission); (1) (referring to study
commission's report summary); (m) (referring to delivery of copies to members of the
legislature); Section 11.0237(c) (referring to expiration date of section); and Section 11.1491(b)
(referring to creation and establishment of advisory council for data collection and studies),
Water Code.

SECTION 33. Abolishes the Study Commission on Water for Environmental Flows on the
effective date of this Act.

SECTION 34. (a) Requires the governor, lieutenant governor, and peaker of the house of
representatives to appoint the initial members of the Environmental Flows Commission as
provided by Section 11.0236, Water Code, as amended by this Act, as soon as practicable on or
after the effective date of this Act.

(b) Requires the initial members of the Environmental Flows Commission, as soon as
practicable after taking office, to appoint the initial members of the Texas Environmental
Flows Science Advisory Committee as provided by Section 11.02361, Water Code, as
added by this Act. Provides that the terms of the initial members of the committee expire
on March 1, 2010.

(c) Requires the Environmental Flows Commission to appoint the members of each
basin and bay area stakeholders committee as provided by Section 11.02362, Water
Code, as added by this Act. Provides that the terms of the initial members of each
committee expire March 1 of the fifth year that begins after the year in which the initial
appointments are made.

(d) Requires each basin and bay area stakeholders committee to appoint the members of
the basin and bay expert science team for the river basin and bay system for which the
committee is established as provided by Section 11.02362, Water Code, as added by this
Act. Provides that the terms of the initial me mbers of each committee expire March 1 of
the fifth year that begins after the year in which the initial appointments are made.

(e) Requires the executive director of TCEQ to appoint the members of the watermaster
advisory committee under Section 11.4531, Water Code, as added by this Act, for each
river basin or segment of a river basin for which the executive director appoints a
watermaster under Subchapter I, Chapter 11, Water Code. Provides that the terms of the
initial members of the committee expire August 31 of the first odd-numbered year that
begins after the year in which the initial appointments are made.

SECTION 35. Provides that the changes in law made by this article relating to a permit for a
new appropriation of water or to an amendment to an existing water right that increases the
amount of water authorized to be stored, taken, or diverted apply to a permit or amendment for
which an application is pending with TCEQ on the effective date of this article or is filed with
TCEQ on or after that date.

SECTION 36. Effective date: September 1, 2005.
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" LEGISLATIVE BUDGET BOARD
Austin, Texas

| FISCAL NOTE, 79TH LEGISLATIVE REGULAR SESSI.ON
May 16, 2005
TO: Honorable Kenneth Armbrister, Chair, Senate Committee on Natural Resources |
FROM: John S. O'Brien, Deputy Director, Legislative Budget Boqrd

‘I'N RE: SB1512 by Averitt (Relatiﬁg to the use and management of surface water resources. ),
Committee Report 1st House, Substituted

Estimated Two-year Net Impact to General Revenue Related Funds for SB1512, Committee Report 1st
House, Substituted: a negative impact of (§3,422,366) through the biennium ending August 31, 2007.

The bill would make no appropriation but could provide the legal basis for an approprlatlon of funds to
implement the provisions of the bill. :

General Revenue-Related Funds, Five-Year Impact:

Probable Net Positive/(Negative)
Fiscal Year Impact to General Revenue Related
' Funds
2006 ($1,577,433)
2007 C ($1,844,933)
2008 T ($2,013,433)
2009 ($2,001,933)
2010 ($2,013,433)

All Funds, Five-Year Impact:

2006 _ ($1,577,433) 8.0
2007 : ($1,844,933) ' ' 11.0
2008 ($2,013,433) ' 14.0]
2009 - ($2,001,933) _ : 14.0
2010 (§2,013,433) | 14.0

Fiscal Analysis

- The bill would provide that existing water rights could be converted temporarily or permanently to use
for environmental flow protection. The bill would replace the Study Commission on Water for
Environmental Flows to the Texas Environmental Flows Commission (TEFC). The TCEQ would
continue to provide staff support to the modified TEFC. The TEFC would develop flow regime
recommendations based on a priority schedule by river basin. The bill would create the Texas
Environmental Flows Science Advisory Committee (TEFSAC) and the Basin and Bay Area
Stakeholders Committee (BBASC). The TCEQ, the Texas Water Development Board (TWDB), and
the Texas Parks and Wildlife Department (TPWD) would be responsible for coordinating with the
- TEFC, TEFSAC, and the BBASC, prov1d1ng reports regarding the groups' recommendatlons and
-providing technical assistance.




The bill would allow the TWDB to use money in the research and planning fund of the Water
Assistance Fund No. 480 to compensate members of the TEFSAC and the Bay and Basin Expert
Science Teams (BBEST) for meeting expenses. It would also allow the TWDB to pay contract costs
for technical assistance to TFEC advisory committees and the BBESTS and costs incurred by political
subdivisions designated as representatives of the BBASC.

Methodology

To provide technical support to the committees established in the bill, complete hydrological
modeling, geographic information systems applications related to instream flows, and to evaluate
economic factors, 6.0 additional FTEs and related costs are expected to be needed by the TCEQ. In

“addition, the TCEQ would have contract service costs of $250,000 per year to upgrade and maintain
water availability models. Total costs for the TCEQ would range from a hlgh of $718 433 in fiscal
year 2006 to $414,933 in later years.

The TWDB also expects to need additional staff and related costs to provide data and expertise to the
committees established in the bill, as well as funding for costs incurred by the TEFSAC, BBEST, as
well as administrative costs for designated political subdivisions and studies relating to bays and
estuaries. The agency expects that the number of FTEs needed would increase from 2.0 in fiscal year
2006 to 8.0 FTEs in fiscal year 2008. Total costs to implement the bill would range from $859,000 in
fiscal year 2006 to $1,598,500 in fiscal year 2010.

No significant fiscal implications to the TPWD are anticipated to result from the bill's provisions
relating to the agency's coordination with newly created councils and committees.

Local Government Impact
Councils and committee created, expanded or modified by the bill could incur administrative costs.

However, these costs are not expected to be significant, since state agencies are required to provide
technical and staff support to these entities.

Source Agencies: 580 Water Development Board, 582 Commission on Environmental Quality
LBB Staff: JQB, SD, WK, ZS, TL



LEGISLATIVE BUDGET BOARD
Austin, Texas |

FISCAL NOTE, 79TH LEGISLATIVE REGULAR SESSION
May 10; 2005
- TO: Henorable Kenneth Armbrister, Chair, Senate Committee on Natural Resources
FROM: John S. O'Brien, Deputy Director, Legislative'Budget Board

‘IN RE: SB1512 by Averitt (Relating to the use and management of surface water resources.), As
Introduced

No significant fiscal implication to the State is anticipated.

The bill would define "developed water" to be water not in the watercourse or stream but for the
efforts of the developer and which is intended for subsequent diversion and use by the developer. The
definition would apply to groundwater and surface water which has been conveyed from another
basin, another state, or the bays and arms of the Gulf of Mexico. The bill's passage is not expected to
result in significant fiscal implications to state agencies.

Local Government Impact

No significant fiscal implication to units of local government is anticipated.

Source Agencies: 582 Commission on Environmental Quality
LBB Staff: JOB, WK, ZS, TL
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SENATOR CHRIS HARRIS, CHAIRMAN
SENATE COMMITTEE ON ADMINISTRATION
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A BILL TO BE ENTITLED

. AN ACT : o m&c%‘mlwo.kc
relating to- the use and management of surface water resourcei

The heading to Section 5.506, Water Code, is

EMERGENCY SUSPENSION OF PERMIT CONDITION

RELATING TO AND EMERGENCY AUTHORITY TO MAKE AVAILABLE WATER SET

ASIDE FOR, BENEEICIAL INFLOWS TO AFFECTED BAYS AND ESTUARIES AND

INSTREAM USES.
SECTION 2. Section 5.506, Water Code, is amended by adding

Subsection (afl) and amending Subsectidns‘(b) and (c) to read as

follows:

(a—i) State water that is set aside'by the commissien to

meet the neéds for freshwater  inflows to affected bays and

estuaries'and instream uses under Section 11.1471(a) (2) may be made

available temporarlly for other essential beneficial uses if the

commission flnds that an emergency exists that cannot practlcally

be resolved in another way.

(b) 'The~¢ommission must give written notice of the proposed
action.[saspehséen] to the Parks and Wildlife Department before the

commission»suspends a permit condition under Subsection (a) or

‘makes water avallable temporarlly under. Subsection (a-1) [+his

E%Hﬁaken]. The' commlss1on shall glve the Parks and Wlldllfe// VL

Department an opportunity to submit comments on the proposed action
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"lsdepension]. for a period of 72 hours from Iecéiptapfﬂghe notice and

must consider those comments before issuing an order implementing

the proposed action [impesing-the suspenscion].

(c) The commission may suspend a permlt condltlon under

Subsectlon (a) or make water available temporarlly under Subsection

(a-1) [#his—seetion] without notice except» as required ' by
Subsection (b). | ;

SECTION 3. Subsection (j), Section 5.701; Water Code, is
amended to read as follows: g %

(j) The fee for other uses of water not‘sﬁécifically named
in this section is $1 per acre-foot, except‘that no political
subdivision may be required to pay fees to use wateinfpr recharge of
underground freshwater¥bearing sands and aquifgrs;or for abatement
of natural pollution. A fee is not quuired_fqr a water right that
¥ights] deposited into the Texas Water Trust. |

SECTION 4. Section 11.002, Water ’Code, fis, amendéd by
amending Subdivi;ion (1) and adding Subdivisiohs.ﬁqzzl(15), (16),
(17), (18), and (19) to read as follows: o

(1) "Commission" means. the Texas’tﬁa%&;&L—Resea&ee

Consexrvation] Commission on Environmental Quality.

T

(7) "Developed water" means: . . ™~
(A) Agiggggwater that is. ih a’lwatercourse or
stream, that would/g;; be in the watercourse or sfream but fo;/éhe

lefforts of ;ﬁ//developer, and that 1s‘)mf236edfor/j, seqguent

diversipﬁ/;;d use by the developer;

Lv///// : (B) sur

— T

water obtained thrqugh_an approved

79R17021 SMH-F 2
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1ntef§a:”__f“**gfﬁf—fé;nmfpr that 18 in'a watercourse—or—s

am, |

that would no? in the watercourse or stream but for the efforts

of the developer,‘and\thattss\;ntended forzsﬁﬁseouent dlverslon and/

use by the developer;

(C) waters imported from anothé

,,,,,Q/”(ST//;aters'originating in the bays or arms of the

Gulf g,Jmax&ee——

(15) "Environmental flow analySis" ﬁeans the

application of a sc1ent1f1cally derlved process for predicting the

response of an ecosystem to changes in 1nstream flows or freshwater

inflows.

(16) '"Env1ronmental flow reglme" means a schedule: oﬁ/ Zf%

flow quantltles ‘that reflects seasonal and yearly fluctuatlons that

typically would vary geographlcally, by specific location in a

“watershed, and that are shown to be adequate to support a sound

ecologlcal envrronment and to maintain the product1v1ty,_extent

and per31stence of key aguatlc habltats in and along the affected

water bodres.

f(17)i "Environmental flow standards" means- those

requirements adopted.by the commission under Section 11.1471.

(18) - "Flows commission" means the Environmental Flows

Commission.

(19)- "Science adv1sory committee" means the Texas

Envrronmental Flows Science Advrsory Commlttee.

SECTION$5. Subsectlons (a) and (e), Section 11.023; Water’

Code, are ameﬁded to read as follows:

(a) To'the.extent that state water has not been set aside by

79R17021 SMH-F . 3
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the commission under Section 11.1471(a)(2) to meet downstream

instream flow neéds or freshwater inflow needs; staﬁe tS%a%eJ water
may be appropriated, stored, or diverted for:

(1) domestic and municipal uses,.inClﬁdinngater for
sustaining human life and the life of domestic animalé;

(2) agricultural uses and industrial uses, meaning
processes designed to convert materials of a lower order of value
into forms having greater usability and commercial:value, including
the development of power by means other than hydroelectric;

(3) mining and recovery of minerals;

(4) hydroelectric power;

(5) navigationb/

(6) recreétion and pleasure;

(7) public parks; and

(8) game preserves.

(e) The amount of water appropriated. for';each purpose
mentioned in'this section shall be specifically appropriated,

stored, or diverted for that purpose, subject to the preferences

prescribed in Section 11.024 of this code. The commission may
authorize appropriation of a single amount or volume of water for

more than one purpose of use. In the event that'a sihgle amount or

volume of water is appropriated for more than one'purpose of use,

the total amount of water actually diverted(}for' all of the

authorized purposes may not exceed the total  amount. of water

~appxopriated.

SECTION 6. Section 11.0235, Water Code, ' is amended by

amending Subsections (c) and (e) and adding Subsections (d-1)

79R17021 SMH-F 4
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‘through (d- 5) and (f) to read as follows:

-\
(¢c) The legislature has expressly required the commission

while balancrng all other public interests to consrder and, to the

extent practicable, provrde for the freshwater inflows and instream

flows necessary to maintain the viability of the state s streams,_

rivers, and bay and estuary systems in the commrssron S regular

granting of permitS»for the use of state waters. As an essential

part of the:  state's environmental flows policy, all permit

conditions relating to freshwater inflows to affected bays and

estuaries and:instream flow needs. must be subject to»temporary

suspension -if"necessary for water to be applied.to essential

beneficial uses during emergencies.//

(d=1) . The legislature finds that-to provide certainty in

water management and development and to prov1de adequate protection

of the state si'streams, rivers, and bays and estuaries, the state

must have a. process with specific timelines for prompt action to

address env1ronmental £flow ‘issues in the state's major ba51n and

bay systems, especrally those systems in which unappropriated waterx

is Stlll available

(d-2) The legislature finds that:

(1) in those basins in”which water is available for

appropriation, the commission should establish an environmental

Set—aside .below which water should not be available for

appropriation;-and

(Z)V-in those basins in which the unappropriated water

that Willjbeysetvaside for instream flow and freshwater inflow

protection'iS-not sufficient to fully satisfy the environmental

79R17021 SMH-F ) 5
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- L mér ket
flow standards established by the commission, a variety of Z

approaches, both public and private, for fllllng the gap must be

explored and pursued.

(d-3) The legislature finds that while the state has

pioneered tools to address freshwater inflow needs for bays and

estuaries, there are limitations to those tools in_light of both

scientific and public policy evolution. To,fullyxaddress bay and

estuary environmental flow issues, the foundation of work

accomplished by the state should be improved. While the state's

instream flow studies program appears to encompass a comprehensive

and scientific approach. for establishing a process to assess

instream flow needs for rivers and streams across the state, more/’shﬂ

exten51ve review and examination of the detalls of the program,

which may not be fully developed until the program is under way, are

needed to ensure an effective tool for evaluating riverine

environmental flow conditions.

(d-4) The legislature finds that the management of water to

meet 1nstream flow and freshwater 1nflow needs should be evaluated

on a regular basis and adapted to reflect both 1mprovements in

science related to envrronmental flows and future changes in

projected human needs for water. In addition)vthe%development of

management strategies for addressrng envrronmental flow needs

should be an ongoing, adaptive process that consrders ‘and addresses

local issues.

(d-5) The legislature finds that recommendations for state

action to protect instream flows and freshwater'inflows should be

deveioped through a consensus-based, regional approach involving

© 79R17021 SMH-F 6
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" balanced rep ésentation of stakeholders and that such a process

should.be»enooﬁraged throughout the state.

(e) 'The fact that greater pressures and demands are being

placed on the;water resources of the state makes it of paramount

' importance-to ensure [ree*améne—thé—@reeess—fer—enseréag] that

these 1mportanffprlor1t1es are effectlvely addressed by detalllng

"how envrronmental flow standards are to be’ developed using the

env1ronmental studles that have been and are to be performed by the

state and others and specrfylng in clear delegatlons of authority

‘how those envrronmental flow standards will be integrated into the

" regional water plannlng and water permlttlng process [feo—the

eem&ssa.—en]/

(f) The - legislature recognizes that effective

implementation . of the approach provided by this chapter for

"protecting 1nstream flows and freshwater 1nflows will requlre more

effective water rlghts administration and enforcement systems than

are currentlyravallable in most areas of the state.

SECTION 7. The headlng to Section 11.0236, Water Code, is

"amended.to read as follows

Séc. 11.0236. [S@UD¥—G®MMLSS$GN4¥%4@¥§H%E@R] ENVIRONMENTAL

FLOWS COMMISSION.

SECTION 8. ASéction 11.0236, Water Code, is amended by

amending Subsections (a), (b),.(c), (e) through (3), (n), and (o)

and adding Subsectlon (p) to read as follows:

(a) Injrecognltlon of the 1mportance that the ecological

soundness of ‘our riverine, bay, and estuary systems and riparian

lands has on the economy, health} and well-being of the state there

79R17021 SMH-F . - 7
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is created the [Study Commission-on Water for] Environmental Flows

Commission.

(b) The flows [study] commission is composed of nine [35]

members as follows:

(1) three [£we] members appointed by the governor ;

(2) three [£iwe] members of the senate appointed by

the lieutenant governor; and

(3) three [£i57e] members of th'.ej house of

- Iepresentatives appointed by the speaker of the house of

representatives[+

(c) Of the members appointed under Subsection (b) (1):

(1) one member must be a member of the commission;

(2) one member must be a member of the board; and
(3) one member must be a member of the Parks and

Wildlife Commission [Ho}429-+ ‘ - v
[ . . . * 5
. . J . J ' l] s 4 A v .

- a . . i s 3] | ££ | . A Cou¥-ce El‘etEGt B.GH!"aHé

[+34——*eh¥-ee4&embe+s—m&s:é—be—membe{-s—e#thé—sena:ee]l. _
(e) Each [appedinted] member of the flows [s—t—&é—y] commission

' 79R17021 SMH-F 8
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serves at the-%ill of the person who appointed.the member..

(£) x@hﬁ appointed senator with the most seniority and the.

appointed ﬁou ember with the most seniority serve together as

co—presrdlng'offlcers of the flows [s+wd¥] commission.
(g9) A.member of the flows [study) commrssron is not entltled -

to receive compensatlon for serv1ce on the flows [study] commrssron

~but is entltled to reimbursement of the travel expenses 1ncurred by

the member whlle conductlng the busrness of the flows [stwdy]
commrssron -aS«prov1ded.by the General.Approprlatlons Act.

(h) The flows [ stady] commrssron.may accept gifts and grants
from any source to be used to carry out a functlon of the g;gys
[st&dy commlsslon /_ v | | ' ' @é

(i) The commrssron shall.prov1de staff support for the g;gys

stuéy] commrssron

(3) ”Th “flows stuéy] commission . shail conduct publlc

‘hearings and study publlc policy 1mpllcatlons for balancrng the

demands on_the,water resources of the state resultlng,fron\a growing

population with the requirements of the riverine, bay, and,estuary

-systems including granting permits for instream flows dedicated to

environmental needs or bay and estuary inflows, use of the Texas

Water Trust, and any other issues that the flows [stwdy] commission

determines”have importance and  relevance to the protection of
envrronmental flows. In evaluating the options for providing

adequate envrronmental flows, the flows [stuéyj commissiOnishall

take notice of the strong public policy 1mperat1ve that exists in

this state recognlzlng that envrronmental flows are 1mportant to

the biological health of our publlc and private lands, streams and

79R17021 SMH-F . . 9
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rivers [parks,—gamepreserves], and bay and estuary systems and are

high priorities in the water management [permitting] process. The

flows [etudy] commission shall specifically address:
1) ways that the ecological soundness of those

[£hese] systems will be ensured in the water rights administration

and enforcement and water allocation processes; and

(2) appropriate methods to encourage persons

voluntarily to convert reasonable amounts of existing water rights

to use for environmental flow protection temporarily or permanently
[precess].

(n) The flows [study] commission may [shall] adopt rules,

procedures, and policies as needed to administer this section, to/

implement its responsibilities, and to exercise itS'authorityvunder

Sections 11.02361 and 11.02362.

(o) Chapter 2110, Government Code, does not .apply to the

size, composition, or duration of the flows commission.

(p) Not later than December'1,'2006,'andievery two vyears

thereaffer, the flows commission shall issue and promptly deliver

to the governor, lieutenant governor, and speaker of the house of

representatives copies of a report summarizing:

(1) any hearings conducted by the flows commission;

(2) any studies conducted by the flows commission;'

(3) any legislation_proposed'by the flows commission;

(4) progress made in implementing Sections 11.02361

“and 11.02362; and

(5) any other findings and recommendations of the

flows commission [4%m»—s%aéy—4HHmmHyaHx+—is—aﬂae}ished—ﬁxyi—%hés

79R17021 SMH-F ' 10
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see%éea—e*pé£es—8ep%embe4;%7—2995];
| SECTION 9. Subchapter B, Chapter 11, Water Code, is amended
by adding Sections 11.02361 and 11.02362 to read as follows:

'Sec. 11.02361. TEXAS ENVIRONMENTAL FLOWS SCIENCE ADVISORY

COMMITTEE."(a): The Texas Environmental Flows Science Advisory

Committee consiste of at least five but not more than nine members .

appointed by the flows commission.

(b) The flows commission shall. appoint to the science

advisory committee persons who will provide an objective

perspective and diverse technical expertise, including expertise

in hydrology, hydraulics, water resources, aquatic and terrestrial

_ o ‘
biology, geomorphology, geology, water quality, computer modeling?/u '

and other technical areas pertinent to the evaluation .of

“environmental flows.

(c) Members of ‘the science advisory committee  serve

five-year terms expiring March 1. A vacancy on the science advisory

committee is filled byvappointment by the co-presiding officexe of

the flows commission for the unexpired term.

(d) Chapter 2110, Government Code, does not apply to the

size, composition, or duration of the science advisory committee.

(e) The science advisory committee shall:

.(1) serve as an objective>scientifio body-to advise

and make recommendations to the flows commission on issues relating

to the science of environmental flow protection; and .

(2) develop recommendations to help provide overall

direction, coordination, and consistency relating to:

y (A) environmental flow methodologies fo; bay and

79R17021 SMH-F . . 1
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estuary studies and instream flow studies;

"(B) environmental . flow programs at the

commission, the Parks and Wildlife Department, and the board; and

(C) the work of the basin and bay expert science

teams described in Section 11.02362.

'(f)‘ To assist the flows commission to assess the extent to

which the recommendations of the science advisory committee are

considered and implémentéd, the commission, the Parks and Wildlife

Department, and the board shall provide written reports to.the

flows commission, at intervals determined by the flows commission,

that describe:

» . _ ;
(1) the actions taken by each agency in response to//
. ' : ' 1L

each recommendation; and

(2) for each recommendation not impleménted, the

reason it was not implemented.

Sec. 11.02362. DEVELOPMENT OF - ENVIRONMENTAL FLOW - REGIME

RECOMMENDATIONS. (a) -For the purposes of this section, the flows

commiséion, notflater than November 1, 2005, shall define the

geographical extent of each river basin and bay system in this state

for the sole purpose of developing environmental flow regime

recommendations under this section and adoption of environmental

flow standards under Section 11.1471.

(b) The flows commission shall give priority in descending

order to the following river basin and bay systemsbof the state for

“the purpose of developing environmentali- flow regime

recommendations and adopting'énvironmental flow standards:

(1) the river basin and bay systemvconsisting of the

79R17021 SMH-F 12
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Trinity:and San Jacinto Rivers and Galveston Bay and the river basin

and bay system consisting of the Sabine and Neches Rivers and Sabine

Lake Bay;

(2) the river basin and bay‘system‘consistiné of the

Colorado and Lavaca Rivers and Matagorda and Lavaca Bays and the

river basin and bay system consisting of the Guadalupe, San

"Antonio, and Aransas Rivers and Copano, Aransas, -and San Antonio

Bays; and :

(3)  the river basin and bay system consisting of the

Nueces River and Corpus Christi and Baffin Bays, the river basin and

bay system consisting'of>the Rio Grande, the Rio Grande estuary, and

the Lower Laguna Madre, and the Brazos River and its associated bay%}
. . _ _ : AY

and estuary system.

(c) For the river basin and bay systems listed in_Subsectioh

(b)(1):

(1) the flows commission shall éppoint the basin and

bay area stakeholders cpmmittee not later than November 1, 2005;

(2) the basin and bay area stakeholders committee

" shall establish a basin and bay expert science team not later than:

March 1, 2006;

(3) the 'basin and bay éxpeit. science team shall

finalize environmental flow regime recommendations and submit them

to the basin and bay area stakeholders committee, the flows

commission, and the commissioh‘not later than March 1, 2007;

(4) the basin and bay area stakeholders committee

shall submit to the commission its comments on and recommendations .

regarding the -basin and bay expert science team's recommended

79R17021 SMH-F - 13



lv environmental flow regime not later than September 1, 2007; and

2 (5) the commission shall adopt the environmental flow

3 standards as provided by Section 11.1471 not later than September
4 1, 2008.

(%]

(d) The flows commission shall appoint the basin and bay

(o))

area stakeholders committees for the river basin and bay systems

7 listed in Subsection (b)(2) not later than September 1, 2006, and

8 shall appoint the basin and bay area stakeholders committees for

9 the river basin and bay systems listed  in Subsection (b) (3) not

10 later than September 1, 2007. The flows-commission shall establish

11 a schedule for the performance of the tasks listed ih Subsections

12 (c)(2)=(5) with regard to the river basin and bay éystems listed id74
: - 1

13 Subsections (b)(2) and (3) that will result in® the adoption of

14 environmental flow standards for that river basin'and‘bay system by

15 the commission as soon as is reasonably possible;V“Each basin and

16 bay area stakeholders committee and basin and bay expert science

17 team for a river basin and bay system listed in SubSQCtion (b) (2) ox

18 (3) shall make recommendations to the flows commisSiqn with regard

19 to the schedule applicable to that river basin and-bay system. The

20 flows commission shall consider the recommendations'of the basin

21 and bay area stakeholders committee and basfhfand bay expert

22 science team as well as coordinate with, and-gdgive appropriate

23 consideration to the recommendations of, the commission, the Parks

24 and Wildlife Department, and the board in “éétablishing the
25 schedule. | i

26 (e) For a river basin and bay system or a river basin that

27 doés‘not have an associated bay system in this state not listed in

79R17021 SMH-F 14
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Subsection (b)ﬁ;thevflows commission shall establish a schedule for"

the development of environmental flow’ reglme recommendatlons and_

the adoptlon ofﬁjnv1ronmental flow standards. The £lows comm1551on

shall develop the schedule in consultatron.wrth the commission, the

"Parks and Wlldllfe Department the board 'and the pertlnent bas1n

and bay area stakeholders commlttee and basrn and bay expertr

science team. The flows commrssron may, on its own 1n1t1at1ve or on

request modlfy a schedule established under this subsectlon to be

more responsrve ~to particular c1rcumstances, local desires,

changing condltlons, or time- sensrtlve confllcts “This subsection

does not pIOhlblt in a river basin and bay system for which the

: |
flows commission has not vet established a schedule for thek-'

development of environmental flow regime recommendations and the

adoption of enVironmental flow standards, an effort to develop

information on env1ronmental flow needs and ways in. Wthh those

needs can be met by a'voluntary consensus- bulldlng_process

(f) ‘The flows commission shall appoint a basin and bay area

stakeholders commlttee for each rlver basin and bay system in this

state for Wthh a schedule for the development of environmental

flow regime recommendations and the adoption of environmental £low

- standards is specified by or established under Subsection (c), (4d),

or (e). Chapter 2110, Government Code, does not apply to the size,

composition, ‘or duration of a basin and bay area stakeholders

committee.- Each COmmittee must consist'of at least 17 members. The._'

members must'7represent appropriate stakeholders, including

representatives of:

(1) agricultural water users;

79R17021 SMH-F - 15



19
20
21
22
23
24
25
26
27

(2) recreational water - users, ihcluding coastal

recreational anglers and businesses supporting water recreation;

(3) municipalities;

(4) so0il and water conservation districts,

(5) industrial water userd; 2iclvding ‘QP"“""*'*V&LW_

(6) commercial fishermen;

(7) public interest groups}

(8) regional.water planning groups;

(9) groundwater conservation districts;

(10) river authorities and other conservation and

reclamation dlStIlCtS with jurisdiction over surface ‘water; an%//

(11) environmental interests.

(g) Members of a basin and bay area stakeholders committee

serve five-year terms expiring March 1. If a vacancy occurs on a

committee, the remaining members of the committee}by majority vote

shall appoint a member to serve the remainder of the‘unexpired term.

(h) Meetlngs of a basin and bay area stakeholders committee

must be open to the public.

(i) Each basin and bay area stakeholders -committee shall

establish a basin and bay expert science team for the river basin

and bay system for which the committee is established The basin

and bay expert science team must be establlshed not later than six

months after the date the bas1n and bay area stakeholders commlttee

is established. Chapter 2110, Government Code, does not apply to

“the size, composition, or duration of a basin and bay expert science

team. Each basin and bay expert science team must be composed of

teohhical'experts with special expertise regarding the river basin

79R17021 SMH-F 16
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and bay systeijr regarding the development»of environmental flow "

regimes. AVperson may serve as a member of more than one basin and

bay expert sc1ence team at the same time.

(3) The members of a basrn and bay-expert scrence team serve

five-year_terms;explrlng April 1. A vacancy on a basrn and bay '

expert sciencé;team is filled by appointment by the pertinent basin

~and bay area stakeholders committee to serve the remainder of the

unexpired term.

(k) The sc1ence advrsory commlttee shall appoint one of its

members to serve as a llalson to each basin and bay expert science

team to fac1lltate coordination and consistency in envrronmental///

flow actrvrtles throughout the state. The commrssron, the Parks

'and Wildlife Department and the board shall provide technical

assistance to each basin and bay expert sc1ence team, including

information about the studies conducted under Sectlons 16 058 and

16.059, and may sexve as nonvoting members of the basin and bay

expert science team to fac1lltate the development of envrronmental

flow regime recommendations.

v(l) Where reasonably practicable, meetings of a basin and

bay expert science team must be open to the public.

(m) Each basin and bay_expert science team shall develop

environmental flow analyses and ‘a recommended environmental flow

regime for the-river basin and bay system for which the team is

establlshed through a collaboratlve process desrgned to achieve a

consensus. vIn developlng the analyses ‘and recommendations, the

science team must consider all reasonably available. science,

without regard to'thebneed for the water for other uses, and the

79R17021 SMH-F 17
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(n) Each basin and bay expert science team shall submit its

environmental flow analyses and environmental flow regime

recommendatlons to the pertlnent basin and bay area stakeholders

committee, the flows commission, and the commlssion in accordance

with the applicable schedule‘specified by or established under

Subsection (c), (d), or (e). The basin and bay area stakeholders

/\,.
commlttee and the flows commrssron.may not change the env1ronmentaf/g

flow analyses or environmental flow regime recommendatlons of the

basin and bay expert science team.

(o) Each basin and bay area stakeholders committee shall

review the environmental flow analyses and env1ronmental flow

regime recommendations submitted by the committee's basin and bay

expert science team and shall consider them in conjunction with

other factors, including the present and future needs for water for

other uses related to water supply planning in the pertinent river

basin and bay system ’ The basin and.bay area stakeholders committee

shall = develop recommendatlons regarding env1ronmental flow

standards and strategies'to meet the environmental flow standards

and submit those recommendations to the commission and to the flows

commission in accordance with the applicable schedule specified by

or established under Subsection (c), (d), or (e). In developing its

recommendations, the basin  and bay area stakeholders committee

shall operate on a consensus basis to the maximum extent possible.

(p) In recognition of the importance ~of adaptive

management, after submitting its recommendations regarding

79R17021 SMH-F 18
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env1ronmental flow standardsv'and strategies to’ meet the/ﬁ

envrronmental flow standards to the comm1551on, each basin and bay

area stakeholders committee, w1th the assrstance of the pertlnent,

-basin and'bay.expert'science'team,.shall prepare . and submlt for‘

- approval by the flows commission a work_plan 'The work plan.must-

(oo BENER N |

10

11

12

13

14

15

16
17

18

19

20
21
22
23

24i

25

26
27

(13 establish a perlodlc review of the basrn and bay.

environmental flow analyses and envrronmental flow. reglme

recommendatidnsy env1ronmental‘flow standards, and strategies, to

occur at least once every 10 years;

(2) prescribe specific ‘monitoring, studies, and

activities; and

(3) establish a schedule for continuing the validation

or refinement of the basin and bay environmental flow analyses and

environmental flow regime recommendations, the environmental flow

- standards adopted by the commission, and the strategies to achieve

those standards. ‘ . S o ' .._ |

(q) In accordance with the applicable schedule specified by

or established  under Subsectlon (c), (d),. or (e), the flows

: COmmission, with input from the science advisory committee, shall

review the environmental flow analyses and environmental flow

regime recommehdations submitted by each basin and bay expert

science team. If appropriate, the flows commission shall submit

comments on the analyses and recommendations to the commission for

use by theICOmmESSion‘in adooting rules under Section 11.1471.

- Comments muSt.be submitted not later than six months after the date

of receipt of the analyses and.recommendations.

T,

(r) 1In the‘eVent the'commission,.by permit or order, has

79R17021 SMH-F 19
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established an estuary advisory council, that council may continue

in full force and effect.

SECTION 10. Subéections (a) and (b), Section 11.0237, Water

Code, are amended to read as follows:

(a) The commission may not issue a new permit for instream

flows dedlcated to environmental needs or bay and estuary inflows.

The [Fhis—seection—does—not prehibit—the] commission may approve

- [£xem—issuing] an application to amend .[amendment to] an existing

permit or certificate of adjudication to change the use to or add a
use for instream flows dedicated to environmental needs or bay and
estuary inflows.

(b) This section does not alter the commission's

obligations under Section 11.042(b), 11.042(c), 11.046(b),

11.085(k) (2) (F), 11.134(b)(3)(D), 11.147, 11.1471, 11.1491,
11.150, 11.152, 16.058, or 16.059.

SECTION 11. Subsection (b), Section 11.042, Water Code, is

amended to~xead as follows:

(b) A per

Qn who wishes to diécharge and then subsequently

divert and reuse the person's existing return flows derived from

developed water [g

of these return flows. The authorigzation may allow for the

on the wuse or availability of these return flows. Special

"
o

authorization from the commissio .sl e diversion and the reuse

onditions may also be provided to help maintain instream uses and y
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'freshwate

.

divert and reuse future—increases of retldrn flows derived from

developed water [priwetely —ownod—groundwater] must obtain

au

Ton "to reuse increases in return flows b %ngL\EEe

— — | . ,
SECTION lé. Subsection (b), Section 11.082, Water Code, 1is

increase.

~amended to readxés follows:

(b) The state may recover the penaltiés-_preécribed. in.

Subsection (a)_[e§4§ﬁyaiayybéenj.by suit brought for that purpose in

a court of competent jurisdiction. The state may seek -those

penalties regardless of whether a watermaster has been appointed

for the water division, river basin, or segment of a river basin

where the unlawful use is alleged to have occurred.

12 : : ’ : ,
SECTION 13. Section 11.0841, Water Code, 1is amended by

adding Subsectibn (c) to read as follows:

(c) For purposes of this section, the Parks and Wildlife

Department has:’

, _ _ . : oy
(1) the rights of a holder of a water right that is % {.

. , , i
- held in the Texas Water Trust, including the right to file suit in a-

civil court to prevent the unlawful use of such a right;

(2) the right to act in the same manner that a holder

of a waterjxight may act to protect the holder's rights in seeking

to preVent any person from appropriating water in violation of -a

set—-aside éStablished by the,cbmmissidn under Section 11.1471 to

- meet instream flow needs or freshwater inflow needs; and

(3) the right to file suit in a civil court to prevent

the unlawful use of a sét—aside éstablished under Section 11.1471.

79R17021 SMH-F . - . 21
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SECTION M. Ssubsection (a), Section 11.0842, Water Code, is

amended to read.as follows:

(a) If a person violates this chapter, a rule or order
adopted under this chapter or Section 16.236'[e£—this—eeée], or a
permit, certified filing, or certificate of adjudication issued
under this chapter!'the commission may'assess an administrative
penalty against that person as provided by this section.. The

commission may assess an administrative penalty for a violation

relating to a water division or a river basin or segment of a river

basin regardless of whether a watermaster has been appointed for

the water division or rlver basin or segment of the river basin.

SECTION ii Subsection (a), Section 11.0843, Water Code, is

amended to read_as follows:
(a) Upon witnessing a violation of this chapter or a rule or

order or a water right issued under this chapter, the executive

director or a person designated by the executive director,

including a watermaster or the watermaster's deputy, [as-defined-by

. : 2l
commission—¥uter] may issue the alleged violator a .field citation,/ﬁii

alleging that a violation has occurred and prdviding the alleged
violator the option of either: |

(1) without admitting to or denying the alleged
violation, paying an-administrative penalty in accordance with the
predetermined penalty amount established under Subsection (b) [ef

this—section] and taking remedial action as . provided in the

‘citation; or

(2) requesting a hearing on the alleged violation in

accordance w1th Section 11. 0842 [eé—eh&s—eeée]

+79R17021 SMH-F 22
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SECTION N . Subsection (c), Section 11.126, Water Code, is
amended. to read as follows: ' |
(c) If the application proposes .construction ‘of a dam

greater than sixvfeet invheight; measured from the channel invert

~elevation to the top of the dam, either for diversion'or-storage,

the executive director may also require filing a copy of'all'plans

“and speCifications and a copy .of the engineer 's field notes of any

survey of the lake 0or reservoir. 'No work .on the pr03ect shall

proceed until approval of the plans is obtained from the executive'

director v
SECTION ¥/. Subsection (b), Section 11.134, Water Code, is
amended to read as follows: ‘

(b) The commission shall grant the application only if:

(1) the application conforms to the requirements

prescribed by this chapter and is accompanied by the preScribed'

fee;
(2) unappropriated water is available,in thevsource of
5UPP1Y; » | |
N (3) the_proposed appropriation:
(A) 1is intended foreibeneficialluse;
(B) does not 'impair' existing':water rights or
vested riparian;rights;
| (Cc) 1is not-detrimental to.the public welfare;

(D) considers any applicable envirOnmentalfflow

assessments performed undex Sections 11.147(d) and (e) and Sections

11.150, 11.151, and 11.152; and

79R17021 SMH-F 23
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1 » (E) -addresses a water supply‘need in a manner
2 that is consistent with the state watei plan and the relevant
3 approved regional water plan for any area in which the proposed
4 'appropriation is located, unless the commission determlnes that
5 condltlons warrant waiver of this requlrement and ‘

6 | (4) the  applicant has provided evidence that
7 reasonable diligence will be used to avoid waste and achieve water

8 conservation as defined by [Subédivisien——{(8){(B)] Section
9 11.002(8) (B) [33-002].

| X - |

10 - SECTION W8. Section 11.147, wWater Code, is amended by
. 11 amending Subsectlons (b), (d), and (e) and adding Subsections (e- 1L\
@1@ f'd‘rﬁ_(e Z)Lto read as follows:

13 ~ (b) In its consideration of an appllcatlon for a permit to

14 = store, take,vor divert water, the commission shall assess the
15 effects, if any, of the issuance of the permit,en the bays and
16 estuaries of Texas; For permlts issued within an area that is 200
17 river miles of the coast, to commence from the,mouth of the river 3
18 thence inland, the comm1831on shall include "in  the permit EL)ijLQ

19 conditions cons1dered necessary to maintain freshwater inflows to

20 any affected bay and estuary system, to the extent practicable when

21  considering ali. public interests and the studies mandated by

22 Section 16.058 as evaluated wunder Section ,11.1491[7——these
23 '

24

25

(d) In its consideration of an application to store, take,

26 or divert water, the commission shall include in the permit, to the

27 extent practicable when considering all public interests, those

79R17021 SMH-F | 24
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conditions considered by the commission necessary to maintain -
existing instream uses and water quality of the stream or river to

which the application applies In determining-what'Cdnditions to

~include in the permit under this subsection, the commission shall

consider among other factors

(1)‘ the studies mandated.by Section 16.059; and

(2) any water quality assessment performed under

Section 11 150

(e) ~The,cOmmission shall include in the permit, to. the
extent'praotioable when considering all public interests, those
conditions considered by the commission necessary to maintain fish

and wildlife hahitats.' In determining what conditions to include

in the‘permit»Under this subsection, the commission shall consider

any aSsessment]performed under Section 11.152.

(e-=1) Any permit for a new appropriation of water or an

amendment to an existing water right that increases the amount of

water authorized to be stored taken, or diverted must include a

prov151on allow1ng'the comm1551on to adjust the conditions included‘//;,

“in the permit. or amended water right to;prov1de for protection of

instream flows or freshwater inflows. With respect to_an amended

‘waterxr right, the provision may not allow the commission to adjust a

condition of the amendment other than a oondition that applies only

to- the increase in the amount of water to be stored taken,.OI

diverted authorized by the amendment . This subsection does not

' affect an appropriation of or_an authorization to store, take, or

divert water under a permit or amendment to a water right issued

before .September. 1, '2005. The commission shall adjust the

79R17021 SMH-F 25




1 conditions if the commission determines, through an expedited

2 public comment process, that such an adjustment is appropriate tb

3 achieve compliance with appiicable environmental flow standards

4  adopted under Section 11.1471. The adjustment :

5 (1)  in combination with any previous adjustments made

5) under this subsection may not increase the amount of the

7  pass-through or release requirement for the protection of instream

8 flows or freshwater inflows by more than 12.5. percent of the

9 annualized total of that requirement contained in the permit as

10 issued or of that requirement contained in the amended water right

11 and applicable only to the increase in the amount of water

12 authorized to be stored, taken, or diverted under.the amended water
13 right;

14 _ '(2) must be based on appropriate consideration of the

15 priority dates and diversion locations of any.  other water rights

16 granted in the same river basin that are subject to adjustment under

17 this subsectlon and

18 - (3) must be based on appropriate con51deratlon of any,////
' 19 voluntary contributions to the Texas Water Trust that contribute
a2t2 qGLle-2) _
FGDZO toward meeting the env1ronmental flow standards., Any water right
\\

21 holder making such donation shall be entitled to appropriate credit

of such benefits against adjustments of his water rlght pursuant to

>
U__DL \‘K S bé&cﬁw ge-f.‘j

Qj:g4 ' e ? Notw1thstand1ng Subsectlons (b)-(e), for the purpose

25 "of determining the environmental flow conditions necessary to

26 maintain freshwater inflows to an affected bay and estuary system,

27 eXieting instream uses and water quality of a stream or river, or

© 79R17021 SMH~-F 26
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fish and aquatic wildlife habitats, the commission shall apply any -

applicable -environmental flow standard, including any

environmental flow set-aside, adopted under Section 11.1471

instead of considéring'the factors specified by those subsections.
' v -3 3 , S : -
SECTION M. - Subchapter D, Chapter 11, Water Code, is
amended by adding‘Section 11'1471 to read as follows:

Sec. 11.1471. ENVIRONMENTAL FLOW STANDARDS AND SET- ASIDES

(a) The commission by rule shall:

(1) adopt _appropriate environmental flow standards

for each river bas1n and bay system. in thlS state that are adequate

to support a sound ecologlcal environment, to the max1mum-extent

reasonable consrderlng-other public interests and other relevant

factors;

(2) establish an amount of unappropriated water, if

~available, to be set aside to satisfy the environmental- flow

standards to the maximum extent reasonable when consrderlng human

water needs, and

(3) establish procedures  for implementing an

adjustment of the conditions included in a permit or an amended

water right as provided by Sectio§ 11.147(e—1)f"““—"—£'&-£2

/\ .
(b) In adopting envrronmental flow standards for a river

basrn and bay system under Subsection (a)(l), the commission shall

consider:

v(l) the definition of the’geographical extent of the

river basin and bay system adopted by the flows commission under

Sectlon 11 02362( ) ;

(2)A the schedule for the adoptlon of env1ronmental

79R17021 SMH-F . = 27
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flow standards for the river basin and bay system established by the

N

flows commission under Section 11.02362(d) or (e), if applicable;

3 (3) the énviroﬁmental flow analyses and the

4 recommended environmental flow regime developed by the applicable

5 basin and bay expert science team under Section 11.02362 (m)

i

6 : (4) the recommendations regarding environmental flow

7 standards and strategies to meet the flow standards developed by

8 the applicable basin and bay area stakeholders committee under

9 Section 11.02362(0);

10 : (5) the specific characteristics of the river basin

11 and bay system;

12 ' (6) economic factors;

13 ' '. (7) the human and other competing water needs in the

14  river basin and bay system;

15 (8) all reasonably available scientific information,

16 including any scientific information provided by the science

17 advisory committee; and

N 1
18 S (9) any other appropriate information. Eigf’
19 (c) Environmental flow standards adopted under Subsection
20 (a) (1) must consist of a schedule of flow quantities, reflecting

21 seasonal and yearly fluctuations that may_vary’geographically by

22 specific location in a river basin and bay system. -

23 | (d) As provided by Section 11.023, the commission may not

24 issue a permit for a new appropriation or an .amendment to an

25 existing water right that increases the amount of water authorized

26 to be stored, taken, or diverted if the issuance of the permit or

27 amendment would impair an environmental flow set-aside established

79R17021 SMH-F 28
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under Subseétion (a)(2). A permit for a new appropriation or an

amendment to -an existing water right that increases the'amountAof

water authorized'to be stored taken, or dlverted that 1s 1ssued

after the adoptlon of an appllcable envrronmental flow set—-aside

" must. contaln approprlate.condltlons to ensure protectlon of the

environmental flow set-aside.

(e) An environmental flow set-aside establlshed ‘under.
Subsection (a)(2) must be assrgnedeaprlorlty date correspondlng'to
' ~

the date the"comm1s51on recelves environmental flow -reglme

recommendatlons from the applicable bas1n and bay expert sc1ence

team and be 1nc1uded in the appropriate water avallability-models

in connection with. an application for a permit for a new

‘appropriationfor for an amendment to an existing water right that

increases the amount of water authorized-to-be stored, taken, or

-diverted.

(o]

(f) An environmental flow standard or environmentalhflow

_ o ’ . 2 °
set-aside adop:ted under Subsection (a) may be altered by the/al

commission in. a rulemaklng process undertaken in accordance with a

- schedule establlshed by the commission. The commission's schedule

may not provideifor the rulemaking'process’to occur-more frequently

than once every'lo vears unless the appllcable work_plan approved by

- the flows commrssron under Section 11.02362(p)-prov1des for a

perlodlc revrew;under that section to occur more frequently'thanz

once everytio-years. In that event the commission may provide for

‘»the rulemaklng process to be undertaken in conjunctlon with the

perlodrc revrew 1f the commrssron determlnes that schedule to be

approprlate.

79R17021 SMH-F - . 29
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1 : SECTION ®0. The heading to Section 11.148, Water Code, is
2 amended to read as follows: |
3 Sec. 11.148. EMERGENCY SUSPENSION OF PERMIT CONDITIONS AND

4 EMERGENCY AUTHORITY TO MAKE AVAILABLE = WATER SET ASIDE FOR

5 ENVIRONMENTAL FLOWS.

20 | | |
6 SECTION ¥4A. Section 11.148, Water Code, is amended by

T

adding Subsection (a-1) and amending Subsections (b) and (c) to

8 ‘iééd'aé folloWé:

O

(a-1) State water that is set aside by the commission to

10 meet - the neéds for freshwater inflows to affected bays and

11 estuaries and instream‘uses under Section 11.1471(a)(2) may be made

12  available temporarily for other essential beneficial uses if the

13 commission finds that an emergency exists that cannot practically

14 be resolved in another way.

15 (b) Before the commission suspends a permit condition under

16 ‘Subsection (a) or makes water available temporarily under

_ , 2
17  Subsection (a-1) [ef—+hisseetion], it must give written notice to/<;/
: . - o o

18 the- Parks and Wildlife Department 'of the proposed action
19 [éaspeﬁséeﬁ]. The cbmmission,shall give the Parks and Wildlife
20 Department an opportunity to submit comments on fhé proposed action
21 .[sasgenséen] within 72 hours from such.time'and the commission
22 shall consider those comments beforé issuing its order implementing
23  the proposed action [émpesiaq4#%+saspenséea].

24 (c) The commission may sﬁspend the permifScondition under

25 "Subsection (a) or make water available temporarily'under Subsection

26 (a-1) without notice to any other interested party other than the

27 Parks and Wildlife Department as provided by Subsection (b) [ef

79R17021 SMH-F 30
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thés—seetéen]; However, all affected persons shall be notified:
immediately_byﬁpublication, and a hearing to determine whether the

suspension"Should be continued shall be'held within 15 days of the

~date on Wthh the order to suspend is . issued.

SECTION Eé Subsection (a), Section 11.1491, Water‘Code,'is-
amended to'read,as follows: |
(a) The Parks and Wildlife Department and the commission

shall have joint responsibility to review the studies prepared

‘under'Séction 16.058 [eé—théséeeée], to determine inflow conditions

necessary for the'bays‘and estuaries; and_to.provide information
necessary for water 'resources management. anh_ agency shali
designate an employeerto share equally in the oversight of the
program. Other“responsibilities shall be divided between the Parks
and Wildlife Department and the commission to maximize present

in- house capabllltles of personnel and to minimize costs to the

state. Each agency shall have reasonable access to all 1nformatlon

<0
produced by the other agency. Publlcatlon of reports completed /%f

under this sectlon shall be submltted for comment to [beth] the

commrssronL [anél the Parks and Wildlife Department, the flows

commission, the science advisory committee, and any applicable

basin and bay area stakeholders committee and basin and bay expert

science team.

22
SECTION 23 Subsection (g), Section 11. 329 Water Code, is

amended to read as follows
(g9) The commission may not assess costs under this section
against a holder of a non-priority hydroelectric right that owns or

operates: privately owned facilities that collectively have a

79R17021 SMH-F . . 31




capacity of less than two megawatts or against a holder of a water

1

right placed in the Texas Water Trust for a term of at least 20

2
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SECTION

14

52. - Subsection (e), Section 11.404, Water Code, is

amended to read as follows

15

%

The court may not assess costs and expenses under this

(e)

16

e

section against

17

(1)

a holder of a non-priority hydroelectric right

that owns or operates privately owned facilities that collectively

19

have a capacity of less than two megawatts; ox

20

a holder of a water right placed in the Texas Water

(2)

21

Trust for a term of at least 20 years.

22

is

”Water Code,

Chapter 11,

I,

SECTION »5.

23

Subchapter

amended by adding Section 11.4531 to read as follows:

24

For

WATERMASTER ADVISORY COMMITTEE. (a)

11.4531.

Sec;

25

each river basin or segment of a river basin for which the executive

subchapter,

26

director

the

~under this

32

a watermaster

appoints

79R17021 SMH-F
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executive director shall-appoint'a.watermaster'advisory.committee“

conSisting of at least nine but not more than 15 members. A'member

of the advisory committee must be a holder of a water right or a.

-representative of a holder of ‘a water right in the river basin or

segment of the river baSin for which the watermaster is appOinted

-In appointing members to the advisory committee,-the'executive.

~director shall consider:

(1) geographic representation;

(2) amount of water rights held

(3) different types of holders of water rights and

users, including water districts, muniCipal suppliers, irrigators,

and industrial users; and

- (4) experience and knowledge of water management

‘practices.

(b) An advisory committee member is not entitled to

reimbursement of expenses or to Compensation.

(c) An adVisory committee member serves a. two year term/’?3

4
expiring'August 31 of each odd- numbered year and holds office until

a successor is appointed.

(d) The advisory committee shall meet within 30 days after

the date the initial appointments have been made and shall select a

_presrding officer to serve a one- year term. The committee shall

meet regularly as necessary

(e) . - The advisory COmmittee shall:

(l)' make: recommendations to the executive director

regarding activities of benefit to the holders of water rights in

the administration and distribution of water to holders of water

79R17021 SMH-F o33

@Q



10

11
12
13

14

15
16

17

18

19

20

21

22
23
24
25
26
27

rights in the river basin or Segment of the river basin for which

the watermaster is appointed;

(2) review and comment to the executive director on

the annual budget of the watermaster operation; and

(3) perform other advisory duties as requested by the

executive director

regarding the watermaster operation or ' as

requested by holders of water rights and coﬁsidered by the

committee to benefit the administration of water rights in the

river basin or segment of the river basin for which the watermaster

is appointed.

SECTION %%.

as follows:

Sec. 11.454.

Section 11.454, Water Code, is_amended to read

DUTIES AND AUTHORITY OF THE WATERMASTER.

Section 11.327 applies to the duties and authority: of a watermaster

appointed for a river basin or segment of a rlver ba51n under this

subchapter in the same manner as that section applles to the duties

and authority of a watermaster app01nted for a water lelSlon under

Subchapter(3[A4ﬁH%5ﬁas%efﬁy+%he4yﬁﬁH+eéAﬂyyeemm&ss&eaﬁﬁﬁkuaéeﬁ'
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SECTIONQ%%. Section 11.455, Water Code, is amended to read'
as'follows:

Sec. 11.455.. COMPENSATION AND EXPENSES OF WATERMASTER

[ASSESSMEN@S]ﬁ- (a). Section 11.329 applies to the payment of the

compensatlon and expenses of a watermaster appornted for a river

basin or segment of a rlver basin under this subchapter 1n the same

manner as that-sectlon applies to the payment of the compensatlon

and expenses of a watermaster appointed for a water division under

'Subchapter‘G.

(b) Thewexecutive director shall deposit the assessments

collected under thlS section to the credlt of the watermaster fund.

(c) Money deposrted under this sectlon to the credlt of the' 44

watermaster fund may be used only for the purposes specified by/’ 3‘

Sectlon 11.3291 with regard to the watermastex operation under this

: subchapter wrth regard to Wthh the assessments were collected [The

SECTION'}B. Subchapter F, Chapter 15, Water Code, is

-~ amended by addlng Section 15. 4063 to read as follows:

Sec. 15.4063. ENVIRONMENTAL»FLOWS FUNDING. The.board'may

authorize the use of money'in the research andpplanning'fund:
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(1) to compensate the © members of the Texas

Environmental Flows Science Advisory Committee established under

Section 11.02361 for attendance and participation at meetings of

the committee  and for transportation, meals, lodging, or other

travel expenses associated with attendance at those meetings as

provided by the General Appropriations Act;

(2) for contracts with cooperating state and federal

agencies and universities and.w1th_prlvate entities as necessary to

p;ov1de technical assistance to enable - the Texas Environmental

Flows Science Advisory Committee and the basin and bay expert

science teams established under Section 11.02362 to perform their

statutory duties;

(3) __to compensate the members of the'eXpert science

- feams created pursuant to Section 11.02362(i) for attendance and

‘participation at meetings of the teams and for transportation,

meals, lodging, or other travel expenses associated with attendance

at those meetings as provided by the General Appropriations Act;

- ' ‘ , /

and .

(4) for contracts with political subdivisions

designated as representatives of stakeholder committees

established pursuant to Section 11.02362 to fund all or part of the

administrative expenses for conducting meetings of the stakeholder

committee or the associated expert science team.
1% : .
SECTION ®9. Section 15.7031, ~Water Code, is amended by

amending Subsection (c) and adding Subsection (e) to read as
follows:

" (c) The dedication of any water rights placed in trust must

"79R17021 SMH~-F 36
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be reViewed and approved by the comm1ss1on,,in‘consultation with -

the board [and] the Parks and Wildlife Department, and the

Environmental Flows Commission. In addition, the Department of

“Agriculture and the basin and bay area stakeholders committee and

" basin and bay expert science team established under. Section"

11.02362 for the river basin and bay system to which thexwater'right

‘pertains may proVide input to the commission, as appropriate,

during the review and approval process for dedication of water

rights.

(e) While a water right is held in the trust, the water

authorized for benef1c1al use under the terms of the water right is

cons1dered to be held for instream flows, water quallty, fish and

Wlldllfe habitat, bay and estuary inflows, or other env1ronmental

uses without the need for a permit amendment. After the water right

is withdrawn in whole or in part from the trust, the use of the water

right or portion of the water right withdrawn must be in accordance

- with the terms of the water rlght‘//

SECTION 3. ‘Subsection (d), Section 16.059, Water Code, is

amended to read as follows

(d) The priority studies shall be completed not'later than

" December 31, 2014 {%0;9] The Parks and Wildlife Department the

commission, and the board shall establish ~a work plan that

prioritizes the studies and that sets interim deadlines providing

for publication of flow determinations for indiVidual riVers and

streams on a reasonably consistent basis throughout the prescribed

study period. Before publication, completed studies shall be

_ submitted for comment to the commrssron, the board, and the Parks
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amended by Chapters 234 and 965, Acts of the 77th Legislature,
Regular Session, 2001, is reenacted and amended to_iead as follows:

(h} The commission shall apportion, aSsesé, and recover the
reasonable costs of administering the water quality management
programs under this section from users of waﬁéx.and wastewater
permit holders in the watershed according to the records of the

commission generally in proportion to their right, through permit

or contract, to use water from and discharge wastewater in the

- watershed. Irrigation water rights, [and] non-priority

hydroelectric rights of a water right holder that owns or operates
privately owned facilities that collectively'héve_a capacity of

less than two megawatts, and water rights held in the Texas Water

. Trust for terms of at least 20 years will not_be,subject to this

assessment. The COSt‘tO river authorities'andvnthers to conduct
water quality monitoring and assessment shall.be;subject to prior
review and appronal by the commission as to methods of allocation
and total amount to be recovered. The commission,Shall adopt rules
to supervise and implement the water quaiitY{ monitoring,
assessment, and associated costs. The rules shall ensure that
water wusers and wastewater dischargers do not pay excessive
amounts, that program funds are equitably apportioned;among'basins,

that a river authority may recover no more than the aqtual costs of

"administering the water quality management'programs called for in

this section, and that no municipality‘shall be assessed cost for

any efforts that duplicate water quality management activities
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described in Section 26.177 '[éé—;@hés—éehapéer " The rules'

concerning the apportlonment and assessment of reasonable cost;/'qj@

shall provide for a recovery of not more than $5 000, 000 annually
Costs recovered by the commrssron are to be deposrted to the credlt
of the water resource management account and may be used only to
accompllsh the purposes of thlS section. The commlssron.may apply
not more than 10 percent of the costs recovered-annually.t0ward the

commission's overhead costs for the administration of this section

‘and the implementation-of regional water quality assessments. The

commrssron w1th the assrstance and 1nput of each river authorlty,

shall file a wrltten report. accountlng for the costs recovered
under this sectlon-with‘the governor, the lieutenant governor, and

the speaker of the house of representatlves on or before December 1

- of each even- numbered year

SECTION 32. Subsectlons (d), (k), (1), and'(m),'section
11.0236, Subsectlon (¢), section 11.0237, and Subsection (b),
Sectlon 11.1491, wWater Code, are repealed |

SECTION 33. The Study Commission on Water for Envrronmental

: Flows is abolished on the effectlve date of thlS Act.

SECTION 34.» (a) The governor, lieutenantv’governor, “and

'vspeaker of the house of”representatives shall appoint the initial

members of"the Environmental Flows Commission as provided by

Section 11.0236, Water Code, as amended by this Act, as soon' as

practicable on or after the effective date of this Act.

(b) As soon as practicable_after taking office;, the initial

members-of the Environmental:  Flows Commission shall appoint the

initial members. of the Texas Environmental Flows Science_Advisory
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Committee as provided‘by Section 11.02361, Water Code, as added by

| |
this Act. The terms of the initial members of the committee expir%/ fﬁ

March 1, 2010.

| (c) The Environmental Flows Commission shall appoint the
members of each basiﬁ and bay area stakeholders committee as
provided by Section 11.02362, Water Code, as added by this Act. The

terms of the initial members of each committee expire March 1 of the

- fifth year that begins -after the year in which the initial

appointments are made.

(d) Eéch basin and bay area stakeholders eommitteebshall
appoint the members of the basin and bay expert science team for the
river basin and bay system for which the committee is established as
providedvby Section 11.02362, Water Cede, as added by this Act. The
terms of the initial members of each ream expire April 1 of the

fifth year that begins after the vyear in .which the initial

appointments are made.

(e) The executive director of the Texas Commission on
Environmental Quelity shall appoint the members of the watermaster
advisory committee under Section 11.4531, Water Code, as added by
this-Act, for each river basin or segment of a river basin fer which

the executive director appoints a watermaster under Subchapter I,

Chapter 11, Water Code. The terms of the initial members of each

committee expire'August 31 of the first odd-numbered year that

begins after the year in which the initial appointments are made.
SECTION 35. The changes in law made by this Act relating to

a permit for a new appropriation of.water or to an amendment to an

eXisting water”right that increases. the amount of water authorized
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to be stored taken or dlverted apply only to- . |

(i)' water . approprlated under a permlt for a neﬁ//
approprlatron of water ‘the appllcatlon for Wthh is pendlng wrth
the Texas Commrssron on Envrronmental Quallty on the effectlve date
of this Act or: 1s filed w1th the commission on or after that date, or

'(2)‘ -the increase in the amount of water authorlzed to
be stored, taken, or dlverted under an amendment to an exrstlng'
water rlght that 1ncreases the amount of water authorrzed to be

stored, taken, or dlverted and the appllcatlon for whrch is pendlng

- with the Texas Commrssron on Env1ronmental Quallty on the effectrvelﬁ

'date of this Act or is- filed with the commission on or after that

date.

SECTION 36. This Act takes effect September 1, 2005.
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FLOOR AMENDMENT NO.

'jgpend S.B. No. 1512 (senate committee printing) as follows:
. z

(1) In the recital to SECTION 4 of the bill (page 1, line

52 - ’ :

50), i}xike "(7)y,".

(2) In SECTION 4 of the bill, amended Section 11.002, Water
2,2’1 - P ’\’"07
Code (page 1, line 54, through page 2, line 3), strike propqsed

Subdivision (7). 20,040 -p 2l L5
w3) - Strike SECTION 11 of the bill (page 8, line 57, through
page 9, line 4) and renumber the subsequent sections of the'bill

accordingly.

79R18437 SMH-D » 1
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FLOOR AMENDMENT NO. 5\' BYQAAA@

1 Amend CSSB 1512 és follows: A B ADQ‘ETED

: MAY 2 0 2005
b ¢ % :
On page 3, line 9, aﬁer ariety of” insert “market”; 3% @ e
Secrefary of the Senate

4

le 5
v A{q)é On page 7, line 7, between "users" and ";" insert “, including representatives of both

6  manufacturing and refining sectors”;

L ;.
) T
’}2_) 8@ On page 7, line 58 after "science available." insert "JFor the Rio Grande below Fort Qultman any
¢ 18,€. 9 uses aftributable to Mexican water flows must be m from_environmental flow regime
z ' : :
10 recommendations.m,'/
L
411 |
&
V’%‘j 2 12@ On page 8, on line 5, between “bay system.” and “The er the Rio Gram
0""9 /.Q413 basin and bay area stakeholders committee shall also consider the water accounting requirements
ﬂ. — i
17 1 for any international watervsharing treaty, minutes, and agreements applicable to the Rio Grande

and the effects on allocation of water by the Rio Grande watermaster in the middle and lower Rio
Grande. The Rio Grande basin and bay expert science team may not recommend any.
env1ronmenta1 flow regime that would result in a violation of a treaty or court dec181on

12 '
Vé) On page 10 hne 23, replace “1), and (e-2)” with “1), (e- 2) and (e 3)”;

16

17

20
g &

2@ On page 11 line 16, between “standards.” and “Any”, insert “(e-2)”; ¢ W x- el

P26 l
22

24
2 On page 11, line 20, strike “(e-2)” and insert “(e-3);

24
36 27 zo
2 On page 11, line 43, between “(e- 1)” and “.”, insert “and (e-2)”;
y
O PRANR. .- e b
27 On page 12, line 16, between “(a) (2)” and “must”, insert “for a river basin and bay system other

28  than the middle and lower Rio Grande”;

Fi.O.,H2 4-20-05



FLdOR AMENDMENT NO. _«\Q . BYm
O | | ADOPTED

- Amend Senate Committee Prlntmg for SB 1512 as follows

W N =

MAY 2 0 2005

5 ' ' .
7 i ccm el
6 - On page 15, after line 34 insert the followmg new Sectlon 30 ang emihe

7  subsequent Sections accordingly:

St
-
LA 2
e ?9 “SECTION 38, xSection 16.053, Water Code, is amended by addmg Subd1v131ons
p-o 10 ])and(12>to ubsection (h)/\ ‘ cead us Lollaws.
1 S /@@ 10) The regional water lanning group may amend the re 1ona1

1 -water plan after the plan has been approved by the board. Subdivisions (1)-(9) apply to an -

3  amendment to the plan in the same manner as those subdivisions apply to the plan.

14 _@Q (11) This subdivision apgliee only to an amendment to a regional

15 water plan approved by the board. This subdivision does not apply to the adoption of a

16 _subseguent regional water plan for submission to the board as required by Subsection (). =

17  Notwithstanding Subdivision (10). the regional water planning group may amend the

18 lan in the manner provided by this subdivision if the executive administrator issues a

19  written determination that the amendment qualifies for adoption in the manner provided

20 by this

21 “Ssubdivision before the regional water planning group votes on adoption of the .

“22 amendment. .An amendment qualifies for adoption in the manner provided by this

: J'2_3 subdivision only if the amendment will not result in the overallocation of any existing or

4 lanned source of water, does not relate to a new reservoir. and will not have a significant

D5  effect on instream flows or freshwater inflows to bays and éestuaries. If the executive

26 administrator determines that an amendmerit ualifies for adoption in the manner

27  provided by this subdivivsi‘on= the regional water planning group may adopt the

28  amendment at a public meeting held in accordance with Chapter 551, Government Code.

29  The amendment must be placed on the agenda for the meeting, and notice of }he meeting 2
_ : 2l
30 must be given in the manney {grovided by Chapter 551, Government Code. at least two /;’Z

weeks before the date the meeting is held. The public must be provided an opportunity to

comment on the amendment at the meeting.

FL Andt> S _Zo-ofw



@@ (12) Notwithstanding Subdivisions (10) and (11). a regional water

planning group may revise a regional water plan approved by the board without

9) or obtaining a determination from the executive

complying with Subdivisions (1)-
administrator that the revision qualifies for adoption in the manner provided by

Subdivision (11

if the revision consists only of substituting an alternative Water

management strategy previously evaluated in the planning process and already contained
in the current regional waterplan for a water management strategy recommended in the
“plan. The regional water planning group may adopt the revision to the regional water

W

plan at a public meeting held in accordance with Cﬁap_ter 551, Government Code.
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By: Averitt ' S.B. No. 1512

A BILL TO BE ENTITLED
AN ACT

relating to the use and management of surface water resources and
regional water planning.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. The heading to Section 5.506, Water Code, is
amended to read as follows:

" Sec. 5.506. EMERGENCY SUSPENSION OF PERMIT CONDITION

RELATING TO, AND EMERGENCY AUTHORITY TO MAKE AVAILABLE WATER SET

ASIDE FOR, BENEFICIAL INFLOWS TO AFFECTED BAYS AND ESTUARIES AND

INSTREAM USES.

SECTION 2. Section 5.506, Water Code, is amended by adding
Subsection (a-1) and amending Subsections (b) and (c) to read as
follows:

(a-1) State water that is set aside by the commission to

meet the needs for freshwater inflows to affected bays 'and

estuaries and instream uses under Section 11.1471(a)(2) may be made

available temporarily for other essential beneficial uses if the

commission finds that an emergency exists that cannot practically

be resqlved in another way.
(b) The commission must give written notice of the proposed
action [suspemnsdien] to the Parks and Wildlife Department before the

commission suspends a permit condition under Subsection (a) or

makes water available temporarily under Subsection (a-1) [&his

seection]. The commission shall give the Parks and Wildlife
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Department an opportunity to submit comments on the proposed action
[suspension] for a period of 72 hours from receipt of the notice and
must consider those comments before issuing an order implementing
the proposed action.[émpeséaq4§u¥saspenséen].

(c) The commission may suspend a permit condition wunder

Subsection (a) or make water available temporarily undex Subsection

(a-1) [+his—seetion] without notice except as required by
Subsection (b).

| SECTION 3. Subsection (j), Section 5.701, Water Code, 1is
amended to read as follows:

(3) The fee for other uses of water not specifically named
in this section is $1 per acre-foot, except that no political
subdivision.may be required to pay fees to use water fdr recharge of
underground freshwater-bearing sands and aquifers or for abatement

of natural pollution. A fee is not required for a water right that

is [Thie—f . ed £ w . c . |

rights] deposited into the Texas Water Trust.

SECTION 4. Sec;ion 11.002, Water Code, 1is amended by
amending Subdivision (1) and adding Subdivisions (15), (16), (17),
(18), and (19) to read as follows: |

(1) "Commission" means the Texas [Natuxal-—Recource

Lonservation] Commission on Environmental Quality.

(15) "Environmental flow analysis" means the

application of a scientifically derived process for predicting the

response of an ecosystem to changes in instream flows or freshwater

inflows.

(16) "Environmental flow regime" means a schedule of
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flow quantities that reflects seasonal and yearly fluctuations that

typically would vary geographically, by specific location in a

watershed, and that are shown to be adequate to support a sound

ecological environment and to maintain the productivity, extent,

/

and persistence of key aquatic habitats in and along the affected

water bodies.

(17) "Environmental flow standards" means those

requirements adopted by the commission under Section 11.1471.

(18) "Flows commission" means the Environmental Flows

Commission.

(19) "Science advisory committee" means the Texas

Environmental Flows Science Advisory Committee.

SECTION 5. Subsections (a) and (e), Section 11.023, Water

Code, are amended to read as follows:

(a) To the extent that state water has not been set aside by

the commission under Section 11.1471(a)(2) to meet downstream

instream flow needs or freshwater inflow needs, state [State] water

may be appropriated, stored, or diverted for:

(1) domestic and municipal uses, including water for
sustaining human life and the life of domestic animals;

(2) agricultural uses and industrial uses, meaning
processes designed to convert materials of a lower order of value
into forms having gieater usability and commercial value, including
the development of power by means other than hydroelectric;

(3) mining and recovery of minerals;

(4) hydroelectric power;

(5) navigation;



N

O 0 N o0 U W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

S.B. No. 1512
(6) recxeation and.pleasure;.
(7) public parks; and
(8) game preserves.
(e) The amount of water appropriatéd for“each purpose
mentioned in this section shall be specifically appropriated,

stored, or diverted for that purpose, subject to the preferences

prescribed in Section 11.024 of this code.. The commission may
authorize appropriation of a single amount or volume of water for
more than dne purpose of use. In the event that a single amoﬁnt ox
volume of water is appropriated for more than one pufpose of use,
the total amount of water actually diverted for all of the
authorized purposes may nof exceed the total amount of water
appropriatéd.

SECTION 6. Section ~11.0235, Water Code, 1is amended by
amending Subsections (c) and (e) and adding Subsections (d-1)
through (d-5) and (f) to read as follows:

(c)  The legislature has expressly required the commission

while balancing all other public interests to consider and, to the

extent practicable, provide for the freshwater inflows and instream
flows necessary to maintain the viability of the state's streams,

rivers, and bay and estuary systems in the commission's regular

granting of permits for the use of state waters. As an essential

part -of the state's environmental flows policy,  all permit

conditions relating to freshwater inflows to affected bays and

estuaries and instream flow needs must be subject to temporary

suspension if necessary for water to be applied to essential

beneficial uses during emergencies.




S bk W N

~l

10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

S.B. No. 1512

(d-1) The legislature finds that to provide certainty in

water management and development and to provide adequate protection

of the state's streams, rivers, and bays and estuaries, the state

must have a process with specific timelines for prompt action to

‘address environmental flow issues in the state's major basin and

bay systems, especially those systems in which unappropriated water

is still available.

(d=2) The legislature finds that:

(1) 1in those basins in which water is available for

appropriation, the commission should establish an environmental

set-aside below which water should not be available for

appropriation; and

(2) 1in those basins in which the unappropriated water

that will be set aside for instream flow and freshwater inflow

protection is not sufficient to fully satisfy the environmental

flow standards established by the commission, a variety of market

approaches, both public and private, for filling the gap must be

explored and pursued.

(d-3) The legislature finds that while the state has

pioneered tools to address freshwater inflow needs for bays and

estuaries, there are limitations to those tools in light of both

scientific and public policy evolution. To fully address bay and

estuary environmental flow issues, the -foundation of work

accomplished by the state should be improved. While the state's

instream flow studies program appears to encompass a comprehensive

and scientific approach for establishing a process to assess

instream flow needs for rivers and streams across the state, more
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extensive review and examination of the details of the program,

which may not be fully developed until the program is under way, are

needed to ensure an effective tool for evaluating riverine

environmental flow conditions.

(d-4) The legislature finds that the management of water to

meet instream flow and freshwater inflow needs should be evaluated

on a reqgular basis and adapted to reflect both improVements in

science related to environmental flows and future changes in

projected human needs for water. In addition, the development of

management strategies for addressing environmental flow needs

should be an ongoing, adaptive process that considers and addresses

local issues.

(d-5) The legislature finds that recommendations for state

action to protect instream flows and freshwater inflows should be

developed through a consensus-based, regional approach inVolving

balanced representation of stakeholders and that such a process

should be encouraged throughout the state.
(e) The fact that greater pressures and demands are being
placed on the water resources of the state makes it of paramount

importance to ensure [eexamine—the—process—for—ensuring) that

these important priorities are effectively addressed by detailing

how environmental flow standards are to be developed using the

environmental studies that have been and are to be performed by the

state and others and specifying in clear delegations of authority

how those environmental flow standards will be integrated into the

regional water planning and water permitting process [+o—the

commission] .

T
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(f£) The legislature recognizes that effective

implementation of the approach provided by this chapter for

protecting instream flows and freshwater inflows will require more

effective water rights administration and enforcement systems than

are currently available in most areas of the state.

SECTION 7. The heading to Section 11.0236, Water Code, is

amended to read as follows: ’
Sec. 11.0236. [ STUDY -COMMISSION-ON-WATER EOR] ENVIRONMENTAL

FLOWS COMMISSION.

SECTION 8. Section 11.0236, Water Code, is amended by
amending Subsections (a), (b), (c), (e) through (3j), (n), and (o)
and adding Subsection (p) to read as follows:

(a) In recognition of the importance that the ecological

soundness of our riverine, bay, and estuary systems and riparian

lands has on the economy, health, and well-being of the state there

is created the [Study-Commissionon Water—£for] Environmental Flows

Commission.

(b) The flows'[stady] commission is composed of nine [35]
members as follows: |

(1) three [+we] members appointed by the governor;

(2) three [£4we] members of the senate appointed by
the lieutenant governor; and |

(3) three [£dwe] members of the house of

representatives appointed by the speaker of the house of

representatives|[+
[44) ] L as efices - . ]
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[45—¢the—chairman—of —the—beard—or—the—chairman's
designees—and
(L6 ] a4 cfice e 4] ] 1 wildlif
E . - ] . -a- gg- [ a . ]. :
(c) Of the members appointéd under Subsection (b) (1):

(1) one member must be a member of the commission; '

(2) one member must be a member of the board; and

(3) one member must be a member of the Parks and

Wildlife Commission [<4b3{2)—

(e) Each [appointed] member of the flows [stwd¥] commission
serves at the will of the person who appointed the member.

(f) The appoin_ted senator with the most seniority and the
appointed house member with the most seniority serve together as
co-presiding officers of the flows [study] commission.

(g) A member of the;ﬂ% [stuwdy] commission is hot entitled
to receive compensation for service on the flows [stud¥] commission
but is_ entitled to reimbursement of the travel expenses incurred by
the member while conducting the bus.ine-ss of the flows [study]
commission, as provided by the General Appropriations Act.

(h) The flows [stwdy] commission méy accept gifts and grants
from any source to be used to carry out a function of the flows

[study] commission.
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(i) The commission shall provide staff support for the flows
[study) commission.

(j) The flows [stwdy] commission shall conduct public
hearings and study public policy implications for balancing the
demands on the water resources of the state resulting from a growihg
population with the requirements of the riVérine, bay, and estuary
systems including granting permits for instream flows dedicatéd to
environmental needs or bay and estuary inflows, use of the Texas
Water Trust, and any other issues that the flows [stwéy] commission
determines have importance and relevance to the protection'of
environmental flows. In evaluating the options for providing
adequate environmental flows, the flows [stwdy] commission shall
take notice of the strong public policy imperative that exists ih
this state recognizing that environmental flows are important to
the biological health of our public and private lands, streams and

rivers [paxrks—gamepreserves], and bay and estuary systems and are
high priorities in the water management [permitting] process. The

flows [s¥wd¥] commission shall specifically address:
(1) ways that the ecological soundness of those

[£hese] systems will be ensured in the water rights administration

and enforcement and water allocation processes; and

(2) appropriate methods to encourage persons

voluntarily to convert reasonable amounts of existing water rights

to use for environmental flow protection temporarily or permanently

[preecess].
(n) The flows [study] commission may [shall] adopt rules,

procedures, and policies as needed to administer this section, to

N
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implement its responsibilities, and to exercise its authority under

Sections 11.02361 and 11.02362.

(o) Chapter 2110, Government Code, does not apply to the

size, composition, or duration of the flows commission.

(p) _Not later than December 1, 2006, and every two Vears

thereafter, the flows commission shall issue and promptly deliver

to the governor, lieutenant governor, and speaker of the house of

representatives copies of a report summarizing:

(1) any hearings conducted by the flows commission;

(2) any studies conducted by the flows commission;

(3) any legislation proposed by the flows commission;

(4) progress made in implementing Sections 11.02361

and 11.02362; and

(5) any other findings and recommendations of the

flows commission [The—study—commicsion—is—abolished—and—thic
seebya%e*pﬁya+€e§%embe*—}r2905]

SECTION 9. Subchapter B, Chapter 11, Water Code, is amended

by adding Sections 11.02361 and 11.02362 to read as follows:
Sec. 11.02361. TEXAS ENVIRONMENTAL FLOWS SCIENCE ADVISORY

COMMITTEE. (a) The Texas Environmental Flows Science Advisory

Cbmmittee consists of at least five but not more than nine members

appointed by the flows commission.

(b) The flows commission shall appoint to the science

advisory committee persons who will provide an objective

perspective and diverse technical expertise, including expertise

in hydrology, hydraulics, water resources, agquatic and terrestrial

biology, geomorphology, geology, water quality, computer modeling,

10
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and other technical areas pertinent to the evaluation  of

environmental flows.

(c) Members of the science advisory committee serve

five-year terms expiring March 1. A vacancy on the science advisory

committee is filled by appointment by the co-presiding officers of

the flows commission for the unexpired term.

(d) Chapter 2110, Government Code, does not apply to the

size, composition, or duration of the science advisory committee.

(e) The science advisory committee shall:

(1) serve as an'objective scientific body to advise

and make recommendations to the flows commission on issues relating

to the science of environmental flow protection; and

(2) develop recommendations to help provide overall

direction, coordination, and consistency relating to:

(A) environmental flow methodologies for bay and

estuary studies and instream flow studies;

-(B) environmental flow ‘programs at the

commission, the Parks and Wildlife Department, and the board; and

(C) the work of the basin and bay expert science

teams described in Section 11.02362.

(f) To assist the flows commission to assess the extent to

which the recommendations of the science advisory committee are

considered and implemented, the commission, the Parks and Wildlife

Department, and the board shall provide written reports to the

flows commission, at intervals determined by the flows commission,

that describe:

(1) the actions taken by each agency in response to

11
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each recommendation; and

(2) for each recommendation not implemented, the

reason it was not implemented.

Sec. 11.02362. DEVELOPMENT OF ENVIRONMENTAL FLOW REGIME

RECOMMENDATIONS. (a) For the pufposes of this section, the flows

commission, not later than November 1, 2005, shall define the

geographical extent of each river basin and bay system in this state

for the sole purpose of developing environmental flow regime

recommendations under this section and adoption of environmental

flow standards under Section 11.1471.

(b) The flows commission shall give priority in descending

order to the following river basin and bay systems of the state for

the purpose of developing environmental flow regime

recommendations and adopting environmental flow standards:

(1) the river basin and bay system consisting of the

Trinity and San Jacinto Rivers and Galveston Bay and the river basin

and bay system consisting of the Sabine and Neches Rivers and Sabine

Lake Bay;

(2) the river basin and bay system consisting of the

Colorado and Lavaca Rivers and Matagorda and Lavaca Bays and the

Yriver basin and bay system consisting of the Guadalupe, San

Antonio, and Aransas Rivers and Copano, Aransas, and San Antonio

Bays; and

(3) the river basin and bay system consisting of the

Nueces River and Corpus Christi and Baffin Bays, the river basin and

bay system consisting of the Rio Grande, the Rio Grande estuary, and

the Lower Laguna Madre, and the Brazos River and its associated bay

12
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and estuary system.

(c) For the river basin and bay systems listed in Subsection

(b) (1):

(1) the flows commission shall appoint the basin and

bay area stakeholders committee not later than November 1, 2005;

(2) the basin and bay area stakeholders committee

shall establish a basin and bay expert science team not later than

"March 1, 2006;

(3) the basin and bay expert science team shall

finalize environmental flow regime recommendations and submit them

to the basin and bay area stakeholders committee, the flows

( .
commission, and the commission not later than March 1, 2007;

(4) the basin and bay area stakeholders committee

shall submit to the commission its comments on and recommendations

regarding the basin and bay expert science team's recommended

environmental flow regime not later than September 1, 2007; and

(5) the commission shall adopt the environmental flow

standards as provided by Section 11.1471 not later than September

1, 2008.

(d) The flows commission shall appoint the basin and bay

area stakeholders committees for the river basin and bay systems

%isted in Subsection (b)(2) not later than September 1, 2006, and

shall appoint the basin and bay area stakeholders committees for

the river basin and bay systems listed in Subsection (b)(3) not

later than September 1, 2007. The flows commission shall establish

a schedule for the performance of the tasks listed in Subsections

(c)(2)-(5) with regard to the river basin and bay systems listed in

13
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Subsections (b)(2) and (3) that will result in the adoption of

environmental flow standards for that river basin and bay system by

the commission as soon as is reasonably possible. Each basin and

bay area stakeholders committee and basin and bay expert science

team for a river basin and bay system listed in Subsection (b) (2) or

(3) shall make recommendations to the flows commission with regard

to the schedule applicable to that river basin and bay system. The

flows commission shall consider the recommendations of the basin

and bay area stakeholders committee and basin and bay expert

science team as well as coordinate with, and give appropriate

consideration to the recommendations of, the commission, the Parks

and Wildlife Department, and the board in establishing the

schedule.

(e) For a river basin and bay system or a river basin that

does not have an associated bay system in this state not listed in

Subsection (b), the flows commission shall establish a schedule for

the development of environmental flow régime recommendations and

the adoption of environmental flow standards. The flows commission

shall develop the schedule in consultation with the commission, the

Parks and Wildlife Department, the board, and the pertinent basin

and bay area stakeholders committee and basin and bay expert

science team. The flows commission may, on its own initiative or on

request, modify a-schedule established under this subsection to be

more responsive to particular circumstances, local desires,

changing conditions, or time-sensitive conflicts. This subsection

does not prohibit, in a river basin and bay system for which the

flows commission has not yet established a schedule for the

14
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development of environmental flow regime recommendations and the

adoption of environmental flow standards, an effort to develop

information on environmental flow needs and ways in which those

needs can be met by a voluntary consensus-building process.

(f) The flows commission shall appoint a basin and bay area

4

stakeholders committee for each river basin and bay system in this

state for which a schedule for the development of environmental

flow regime recommendations and the adoption of environmental flow

standards is specified by or established under Subsection (c), (d),

or (e). Chapter 2110, Government Code, does not apply to the size,

composition, or duration of a basin and bay area stakeholders

committee. Each committee must consist'of at least 17 members. The

members must represent appropriate stakeholders, including

representatives of:

(1) agricultural water users;

(2) recreational water wusers, ~including coastal

recreational anglers and businesses supporting water recreation;

(3) municipalities;

(4) so0il and water conservation districts;

(5) industrial water users, ihcluding representatives

of both manufacturing and refining sectors;

(6) commercial fishermen;

(7) public interest groups;

(8) regional water planning groups;

(9) groundwater conservation districts;

(10) river authorities and other conservation and

reclamation districts with jurisdiction over surface water; and

15
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(11) environmental interests.

(g) Members of a basin and bay area stakeholders committee

serve five-year terms expiring March 1. If a vacancy occurs on a

committee, the remaining members of the committee by majority vote

shall appoint a member to serve the remainder of the unexpired term.

(h) Meetings of a basin'and,bay area stakeholders committee

must be open to the public.

(1) Each basin and bay area stakeholders committee shall

establish a basin and bay expert science team for thé river basin

and bay system for which the committee is established. " The basin

and bay expert science team must be established not later than six

months after the date the basin and bay area stakeholders committee

is established. Chapter 2110, Government Code; does not apply to

the size, composition, or duration of a basin and bay expert science

team. Fach basin and bay expert science team must be composed of

technical experts with special expertise regarding the river basin

and bay system or regarding the development of environmental flow

regimes. A person may serve as a member of more than one basin and

bay expert science team at the same time.

(j) _ The members of a basin and bay expert science team serve

five-year terms expiring April 1. A vacancy on a basin and bay

expert science team is filled by appointment by the pertinent basin

and bay area stakeholders committee to serve the remainder of the

unexpired term.

(k) The science advisory committee shall appoint one of its

members to serve as a liaison to each basin and bay expert science

team to facilitate coordination and consistency in environmental

16
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flow activities throughout the state. The commission, the Parks

and Wildlife Department, and the board shall provide technical

assistance to each basin and bay expert science team, including

information about the studies conducted under Sections 16.058 and

16.059, and may serve as nonvoting members of the basin and bay

expert science team to facilitate the development of environmental

flow regime recommendations.

(1) Where reasonably practicable, meetings of a basin and

bay expert science team must be open to the public.

(m) Each basin and bay expert science team shall develop

environmental flow analyses and a recommended environmental flow

regime for the river basin and bay system for which the team is

established through a collaborative process designed to achieve a

consensus. In developing the analyses and recommendations, the

science team must consider all reasonably available science,

without regard to the need for the water for other uses, and the

science team's recommendations must be based solely on the best

science available. For the Rio Grande below Fort Quitman, any uses

attributable to Mexican water flows must be excluded from

- environmental flow regime recommendations.

(n) FEach basin and bay expert science team shall submit its

environmental flow analyses and environmental flow regime

recommendations to the pertinent basin and bay area stakeholders

committee, the flows commission, and the commission in accordance

‘with the applicable schedule specified by or established under

Subsection (c), (d), or (e). The basin and bay area stakeholders

committee and the flows commission may not change the environmental

17
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flow analyses or environmental flow regime recommendations of the

basin and bay expert science team.

(o) Each basin and bay area stakeholders committee shall

review the environmental flow analyses and environmental flow

regime recommendations submitted by the committee's basin and bay

expert science team and shall consider them in conjunction with

other factors, including the present and future needs for water for

~other uses related to water supply planning in the pertinent river

basin and bay system. For the Rio Grande, the basin and bay area

stakeholders committee shall also consider the water accounting'

requirements for any international water-sharing treaty, minutes,

and agreements applicable to the Rio Grande and the effects on

allocation of water by the Rio Grande watermaster in the middle and

lower Rio Grande. The Rio Grande basin and bay expert science team

may not recommend any environmental flow regime that would result

in a violation of a treaty or court decision. The basin and bay area

stakeholders committee shall develop recommendations regarding

environmental flow standards and strategies to meet 'the

environmental flow standards and submit those recommendations to

the commission and to the flows commission in accordance with the

applicable schedule specified by or established under Subsection

(c), (d), or (e). In developing its recommendations, the basin and

bay area stakeholders committee shall operate on a consensus basis

to the maximum extent possible.

{p) In recognition of the importance of adaptive

management, after submitting its recommendations regarding

environmental flow standards and strategies to meet the

18
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; . J
environmental flow standards to the commission, each basin and bay

area stakeholders committee, with the assistance of the pertinent

basin and bay expert science team, shall prepare and submit for

approval by the flows commission a work plan. The work plan must:

(1) establish a periodic review of the basin and bay

environmental flow analyses and environmental flow regime

recommendations, environmental flow standards, and strategies, to

occur at least once every 10 years;

(2) preScribe specific monitoring, studies, and

activities; and

(3) establish a schedule for continuing the valiaation

or refinement of the basin and bay environmental flow analyses and

environmental flow regime recommendations, the environmental flow

standards adopted by the-commission, and the strategies to achieve

those standards.

\

(g) In accordance with the applicable schedule specified by

or established under Subsection (c), (d), or (e), the flows

commission, with input from the science advisory committee, shall

review the environmental flow analyses and environmental flow

regime recommendations submitted by each basin and bay expert

science team. If appropriate, the flows commission shall submit

comments on the analyses and recommendations to the commission for

use by the commission in adopting rules under Section 11.1471.

., Comments must be submitted not later than six months after the date

of receipt of the analyses and recommendations.

(r) In the event the commission, by permit or order, has

established an estuary advisory council, -that council may continue

19
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in full force and effect.

SECTION 10. Subsections (a) and (b), Section 11.0237, Water
Code, are amended to read as follows:

(a) The commission may not issue a new permit for instream
flows dedicated to environmental needs or bay and estuary inflows.

The [@hés—see%4ea—dees—he%—@*ehébé%—%he] commission may approve
[£xem—issuing] an application to amend [ameadmea%—%e]van existing

permit or certificate of adjudication to change the use to or add a
use for instream flows dedicated to environmental needs or bay and
estuary inflows.

(b) This section does not alter the commission's

obligations under Section 11.042(b), 11.042(c), 11.046(b),

il.O85(k)(2)(F), 11.134(b)(3)(D), 11.147, 11.1471, 11.1491,

11.150, 11.152, 16.058, or 16.059.
| SECTION 11. Subsection (b), Section 11.082, Water Code, is
amended to read as follows:
(b) The state may recover the penalties prescribed in
Subsection (a) [eé#ﬂ%és*ﬁﬁ%ﬁfﬁﬂ by suit brought for that purpose in

a court of competent Ijurisdiction. The state may seek those

penalties regardless of whether a watermaster has been appointed

for the water division, river basin, or segment of a river basin

where the unlawful use is alleged to have occurred.

SECTION 12. Section 11.0841, Water Code, is amended by
adding Subsection (c¢) to read as follows:

(c) For purposes of this section, the Parks and Wildlife

Department has:

(1) the rights of a holder of a water right that is

20
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held in the Texas Water Trust, including the right to file suit in a

civil court to prevent the unlawful use of such a right; /

(2) the right to act in the same manner that a holder

of a water right may act to protect the holder's rights in seeking

to prevent any person from appropriating water in violation of a

set-aside established by the commission under Section 11.1471 to

meet instream flow needs or freshwater inflow needs; and

(3) the right to file suit in a civil court to prevent

the unlawful use of a set—-aside established under Section 11.1471.

SECTION 13. Subsection (a), Section'11.0842, Water Code, is
amended to read as follows: | |

(a) If a person violates this chapter, a rule or order
adopted under this chapter or Section 16.236 [ef—this-—cede], or a
permit, certified filing, or certificate of adjudication issued

under this chapter, the commission may assess an administrative

penalty againsf that person as provided by this section. The

commission may assess an administrative penalty for a violation

relating to a water division or a river basin or segment of a river

basin regardless of whether a watermaster has been appointed for

the water division or river basin or segment of the river basin.

SECTION 14. Subsection (a), Section 11.0843, Water Code, is

amended to read as follows:

(a) Upon witnessing a violation of this chapter or a rule or

order or a water right issued under this chapter, the executive
director or a person designated by ‘the executive director,

including a watermaster or the watermaster's deputy, [as—defined-by
commission—¥ule,] may issue the alleged violator a field citation

21
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alleging that a violation has occurred and providing the alleged
violator the option of either: |

(1) without admitting to or denying the alleged
violation, paying an administrative penalty in accordance with the
predetermined penalty amount established under Subsection (b) [e£f
this—seetion] and taking remedial action as provided in the
citation; or |

(2) 7requesting a hearing on the alleged violation in
accordance with Section 11.0842 [ef—+this—<cede].

SECTION 15. Subsection (c), Section 11.126, Water Code, is
amended to read as follows: |

(c) 1If the application proposes construction of a dam

greater than six feet in height, measured from the channel invert

elevation to the top of the dam, either for diversion or storage,

the executive director may also require filing a copy of all plans

and specifications and a copy of the engineer's field notes of any

survey of the lake or reservoir. No work on the project shall -

proceed until approval of the plans is obtained from the executivg
director.

SECTION 16. Subsection (b), Section 11.134, Water Code, is
amended to read as follows:

(b) The commission shall grant the application only if:

(1) the application conforms to the requirements
prescribed by this chapter and is accompanied by the prescribed
fee;

(2) unappropriated water is available in the sourcevof

supply;

22
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(3) the proposed appropriation:
(A) 1is intended for a beneficial use;
(B) does not impair existing water rights or
vested riparian rights;
(C) 1is not detrimental to the public welfare;

(D) considers any applicable environmental flow

standards established under Section 11.1471 and, if applicable, the

assessments performed under Sections 11.147(d) and (e) and Sections
11.150, 11.151, and 11.152; and
| (E) addresses a water supply need in a manner
that is consistent with the state water plan and the relevant
approved regional water plan for any area in which the proposed
appropriation is located, unless the commission determines that
conditions warrant waiver of this requirement; and |
| (4) the applicant has provided evidence that
reasonable diligence will be used to avoid waste and achieve water

conservation. as defined by [Subdiwvisien—483B)}5] Section
11.002(8) (B) [+3+=002].

SECTION 17. Section 11.147, Water Code, is amended by
amending Subsections (b), (d), and (e) and adding Subsections
(e-1), (e-2), and (e-3) to read as follows:

(b) In its consideration of an application for a permit to
store, take, or divert water, the commission shall assess the
effects, if any, of the issuance of the permit on the bays and
estuaries of Texas. For permits issued within an area that is 200
river miles of the coast, to commence from the mouth of the river

thence inland, the commission shall include in the permit any

23
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conditions considered necessary to maintain freshwater inflows to

any affected bay and estuary system, to the extent practicable when

considering all public interests and the studies mandated by

Section 16.058 as evaluated wunder Section 11.1491[—%hese

(d) In its consideration of an application to store, take,

or divert water, the commission shall include in the permit, to the
extent practicable when considering all public interests, those

conditions considered by the commission necessary to maintain

' existing instream uses and water quality of the stream or river to

which the application applies. In'determiﬁing what conditions to

include in the permit under this subsection, the commission shall

considexr among other factors:

(1) the studies mandated by Section 16.059; and

(2) any water quality assessment performed under

Section 11.150.

(e) The commission shall include in the permit, to the
extent practicable when considering all public interests, those
conditions considered by the commission necessary to maintain fish

and wildlife habitats. In determining what conditions to include

in the permit under this sﬁbsection, the commission shall consider

any assessment perfofmed'under Section 11.152.

(e-=1) Any permit for a new appropriation of water or an

amendment to an existing water right that increases the amount of

water authorized to be stored, taken, or diverted must include a

provision allowing the commission to adjust the conditions included

24
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in the permit or amended water right to provide for protection of

instream flows or freshwater inflows. With respect to an amended

water right, the provision may not allow the commission to adjust a

condition of the amendment other than a condition that applies only

to the increase in the amount of water to be stored, taken, or

diverted authorized by the amendment. This subsection does not

affect an appropriation of or an authorization to store, take, or

divert water under a permit or amendment to a water right issued

before September 1, 2005. The commission shall adjust the

conditions if the commission determines, through an expedited

public comment process, that such an adjustment is appropriate to

achieve compliance with applicable environmental flow standards

adopted under Section 11.1471. The adjustment:

(1) in combination with any previous adjustments made

under this subsection may not increase the amount of the

pass—-through or release requirement for the protection of instream .

flows or freshwater inflows by more than 12.5 percent of the

annualized total of that requirement contained in the permit as

issued or of that requirement contained in the amended water right

and applicable only to the increase in the amount of water

authorized to be stored, taken, or diverted under the amended water

right;

(2) must be based on appropriate consideration of the

priority dates and diversion locations of any other water rights

granted in the same river basin that are subject to adjustment under

this subsection; and

(3) must be based on appropriate consideration of any
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voluntary contributions to the Texas Water Trust that contribute

toward meeting the environmental flow standards.

(e-2) Any water right holder making such donation shall be

entitled to approprlate credit of such benefits against adjustments

of hlS water rlght pursuant to Subsection (e-1)(1).

(e=3) Notwithstanding Subsections (b)-(e), for the purpose7

of determining the environmental flow conditions necessary to

maintain freshwater inflows to an affected bay and estuary system,

existing instream uses and water quality of a stream or river, or

fish and aquatic wildlife habitats, the commission shall apply any

applicable environmental flow standard, including any

environmental flow set-aside, adopted under Section 11.1471

instead of considering the factors specified by those subsections.

SECTION 18. Subchapter D, Chapter 11, Water Code, is

amended by adding Section 11.1471 to read as follows:

- Sec. 11.1471. ENVIRONMENTAL FLOW STANDARDS AND SET- ASIDES.

(a) The comm1551on.by rule shall:

(1) adopt appropriate environmental flow standards

for each river basin and bay system in this state that are adequate'

to support a sound ecological environment, to the maximum extent

reasonable considering other public interests and other relevant
factors;

(2) establish an amount of unappropriated water, if

available, to be set aside to satisfy the environmental flow

standards to the maximum extent reasonable when considering human

water needs; and

(3) establish procedures for impleménting an
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adjustment of the conditions included in a permit or an amended

water right as provided by Sections 11.147(e-1) and (e-2).

(b) In adopting environmental flow standards for a river

basin and bay system under Subsection (a)(1l), the commission shall

consider:

(1) the definition of the geographical extent of the

river basin and bay system adopted by the flows commission under

Section 11.02362(a);

(2) the schedule for the adoption of environmental

flow standards for the river basin and bay system established by the

flows commission under Section 11.02362(d) or (e), if applicable;

(3) the environmental flow analyses and  the

recommended environmental flow regime developed by the applicable

basin and bay expert science team under Section 11.02362(m);

(4) the recommendations regarding environmental flow

standards and strategies to meet the flow standards developed by

the applicable basin and bay area stakeholders committee under

Section 11.02362(0);

(5) the specific characteristics of the river basin

and bay system;

(6) economic factors;

(7) the human and other.competinq water needs in the

river basin and bay system;

(8) all reasonably available scientific information,

including any scientific  information provided by the science

advisory committee; and

(9) any other appropriate information. -
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(¢) Environmental flow standards adopted under Subsection

(a) (1) must consist of a schedule of flow quantities, reflecting

seasonal and vyearly fluctuations that may vary geographically by

specific location in a river basin and bay system.

(d) As provided by Section 11.023, the commission may not

issue a permit for a new appropriation or an amendment to an

existing water right that increases the amount of water authorized

to be stored, taken, or diverted if the issuance of the permit or

amendment would impair an environmental flow set-aside established

under Subsection (a)(2). A permit for a new appropriation or an

amendment to an existing water right that increases the amount of

water authorized to be stored, taken, or diverted that is issued

after the adoption of an applicable environmental flow set-aside

- must contain appropriate conditions to ensure protection of the

environmental flow set-aside.

(e) An environmental flow set-aside established under

~Subsection (a)(2) for a river basin and bay system other than the

middle and lower Rio Grande must be assigned a priority date

corresponding to the date the commission receives environmental

flow regime recommendations from the applicable basin and bay

expert science team and be included in the appropriate water

availability models in connection with an application for a permit

for a new appropriation or for an amendment to an existing water

right that increases the amount of water authorized to be stored,

taken, or diverted.

(f) An environmental flow standard or environmental flow

set-aside adopted under Subsection (a) may be altered by the
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commission in a rulemaking process undertaken in accordance with a

schedule established by the commission. The commission's schedule

may not provide for the rulemaking process to occur more frequently

than once every 10 years unless the applicable work plan approved by

- the flows commission under Section 11.02362(p) provides for a

periodic review under that section to occur more frequently than

once every 10 years. In that event, the commission may provide for

the rulemaking process to be undertaken in conjunction with the

periodic review if the commission determines that schedule to be

appropriate.

SECTION 19. The heading to Section 11.148, Water Code, is
amended to read as follows:
Sec. 11.148. EMERGENCY SUSPENSION OF PERMIT CONDITIONS AND

EMERGENCY AUTHORITY TO MAKE AVAILABLE WATER SET ASIDE FOR

ENVIRONMENTAL FLOWS.

SECTION 20. Section 11.148, Water Code, is amended by
adding Subsection (a-1) and amending Subsections (b) and (c) to
read as follows:

(a-1) State water that is set aside by the commission to

meet the needs for freshwater inflows to affected bays and

estuaries and instream uses under Section 11.1471(a) (2) may be made

available temporarily for other essential beneficial uses if the

commission finds that an emergency exists that cannot practically

be resolved in another way.

(b) Before the commission suspends a permit condition under

Subsection (a) or makes water available temporarily wunder

Subsection (a-1) [ef—+this—seetion], it must give written notice to
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the Parks and Wildlife Department ofv the proposed action
[suspensien]. The commission shall give the Parks and Wildlife
Department an opportunity to submit comments on the proposed action
[sespensien] within 72 hours from such time and the commission
shall consider those comments before issuing its order implementing

the proposed action [impesing-the-suspension].

(c) The commission may suspend the perﬁit condition under

Subsection (a) or make water available temporarily under Subsection

(a=1) without notice to any other interested party other than the
Parks and Wildlife Department as provided by Subsection (b) [ef
this—section]. However, all affected persons shall be notified

immediately by publication, and a hearing to determine whether the

- suspension should be continued shall be held within 15 days of the

date on which the order to suspend is issued. |

SECTION 21. Subsection (a), Section 11.1491, Water Code, is
amended to read as follows:

(a)  The Parks and Wildlife Department and the commission
shall have joint responsibility to review the studies prepared
undexr Section 16.058 [ef£-+thiscede], to determine inflow conditions
necessary for the bays and estuaries, and to provide information
necessary for water resources management. Each agency shall
designate an employee to share equally in the oversight of the
program. Other responsibilities shall be divided.between the Parks
and Wildlife Department and the commission to maximize present
in-house capabilities of personnel and to minimize costs to the
state. Each agency shall have reasonable access to all information

produced by the other agency. Publication of reports completed

30

(2



O W <N O U s W N

NN R R R s s
H O W 0O N 0 U W N Rk O

22
23
24
25
26

27

S.B. No. 1512
under this section shall be submitted for comment to [beth] the

commission, [and] the Parks and Wildlife Department, the flows

commission, the science advisory committee, and any applicable

basin and bay area stakeholders committee and basin and bay expert

science team.

SECTION 22. Subsection (g), Section 11.329, Water Code, is
amended to read as f&llows: 7

(g) The commission may not assess costs under this section
against a holder of a non-priority hydroelectric fight that owns or
operates privately owned facilities that collectively have a

capacity of less than two megawatts or against a holder of a water

right placed in the Texas Water Trust for a term of at least 20

; 34 hold : . hd ] . Ll ]
. 1 . faciliti | 11 TCTNE
- capacity-eof-merethan-two-megawatts—]

SECTION 23. Subsection (e), Section 11.404, Watexr Code, is

amended to read as follows:

(e) The court may not assess costs and expenses under this

section against:
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(1) a holder of a non-priority hydroelectric right

that owns or operates privately owned facilities that collectively
have a capacity of less than two megawatts; or

(2) a holder of a water right placed in the Texas Water

Trust for a term of at least 20 years.

SECTION 24. Subchapter I, Chapter 11, Water Code, is
amended by adding Section 11.4531 to read as follows:

Sec. 11.4531. WATERMASTER ADVISORY COMMITTEE. (a) For

each river basin or segment of a river basin for which the executive

director appoints .a watermaster under this subchapter, the

executive director shall appoint a watermaster advisory committee

\

consisting of at least nine but not more than 15 members. A member

of the advisory committee must be a holder of a water right or a

representative of a holder of a water right in the river basin or

segment of the river basin for which the watermaster is appointed.

In appointing members to the advisory committee, the executive

director shall consider:

(1) geographic representation;

(2) amount of water rights held;

(3) different types of holders of water rights and

users, including water districts, municipal suppliers, irrigators,

and industrial users; and

(4) experience and knowledge of water management

practices.

(b) An advisory committee member is not entitled to

reimbursement of expenses or to compensation.

(c) An advisory committee member serves a two-year term
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expiring August 31 of each odd-numbered yvear and holds office until

a successor is appointed.

(d} The advisory committee shall meet within 30 days after

the date the initial appointments have been made and shall select a

presiding officer to serve a one-year term. The committee shall

meet reqularly as necessary.

(e) The advisory committee shall:

(1) make recommendations to the executive director

regarding activities of benefit to the holders of water rights in

the administration and distribution of water to holders of water

rights in the river basin or segment of the river basin for which

the watermaster is appointed;

(2) 7review and comment to the executive director on

the annual budget of the watermaster operation; and

(3) perform other advisory duties as requested by the

executive director regarding the watermaster operation or as

requested by holders of water rights and considered by the

committee to benefit the administration of water rights in the

river basin or segment of the river basin for which the watermaster

is appointed.

SECTION 25. Section 11.454, Water Code, is amended to read

as follows:

Sec. 11.454. DUTIES AND AUTHORITY OF THE WATERMASTER.

Section 11.327 applies to the duties and authority of a watermaster

appointed for a river basin or segment of a river basin under this

subchapter in the same manner as that section applies to the duties

and authority of a watermaster appointed for a water division under

33
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Subchapter G [A-watermaster—acs—the-agent—ofthe—commissionandundex

[43)—perform—any—other—duties —and —exercice—any

horitu di bt ceion] .

SECTION 26. Section 11.455, Water Code, is amended to read

as follows:

Sec. 11.455. COMPENSATION AND EXPENSES OF WATERMASTER

[ASSESSMENTS]. (a) Section 11.329 applies to the payment of the

compensation and expenses of a watermaster appointed for a river

basin or segment of a river basin under this subchapter in the same

manner as that section applies to the payment of the compensation

and expenses of a watermaster appointed for a water division under

Subchapter G.

(b) The executive director shall deposit the assessments

collected under this section to the credit of the watermaster fund.

(c) Money deposited under this section to the credit of the

watermaster fund may be used only for the purposes specified by

34
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Section 11.3291 with regard to the watermaster operation under this

'subchapter with regard to which the assessments were collected [The

. . ' ] e ] . 13
hohold el . ] . ] . e 4
. ] . . ] o s . . 3 o]
Seetion—11i-320-of-thiscede]. v
SECTION 27. Subchapter F, Chapter 15, Water_ Code, is

amended by adding Section 15.4063 to read as follows:

‘Sec. 15.4063. ENVIRONMENTAL FLOWS FUNDING. The board may

authorize the use of money in the research and planning fund:

(1) to compensate the members of the: Texas

Environmental Flows Science Advisory Committee established under

Section 11.02361 for attendance and participation at meetings of

the committee and for transportation, meals, lodging, or other

travel expenses associated with attendance at those meetings as

provided by the General Appropriations Act;

(2) for contracts with cooperating state and federal

agencies and universities and with private entities as necessary to

provide technical assistance to enable the Texas Environmental

Flows Science Advisory Committee and the basin and bay expert

science teams established under Section 11.02362 to perform their

statutory duties;

(3) to compensate the members of the expert science

teams created pursuant to Section 11.02362(i) for attendance and

participation at meetings of the teams and for transportation,

meals, lodging, or other travel expenses associated with attendance

at _those meetings as provided by the General Appropriations Act;
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and

(4) for contracts with political subdivisions

designated as representatives of = stakeholder committees

established pursuant to Section 11.02362 to fund all or part of the

administrative expenses for conducting meetings of the stakeholder

committee or the associated expert science team.

O (00} ~N o0 ul iaN w

SECTION 28. Section 15.7031, Water -Code, is amended by
amending Subsection (c) and adding Subsection (e) to read as
follows:

(c) The dedication of any water rights placed in trust must

be reviewed and approved by the commission, in consultation with

" the board, [aéé] the Parks and Wildlife Department, and the

Environmental Flows Commission. 1In addition, the Department of

Agriculture and the basin and bay area stakeholders committee and

basin and bay expert science team established under Section

11.02362 for the river basin and bay system to which the water right

pertains may provide input to the commission, as appropriate,
during the review and approval process for dedication of water
rights.

(e) While a water right is held in the trust, the water

authorized for beneficial use under the terms of the water right is

considered to be held for instream flows, water quality, fish and

wildlife habitat, bay and estuary inflows, or other environmental

uses without the need for a permit amendment. After the water right

is withdrawn in whole or in part from the trust, the use of the water

right or portion of the water right withdrawn must be in accordance

with the terms of the water right.
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SECTION 29. Subsection (h), Section 16.053, Water Code, is
amended by adding Subdivisions (10), (11), and (12) to read as
follows: '

(10) The regional water planning group may amend the

regional water plan after the plan has been approved by the board.

- Subdivisions (1)-(9) apply to an amendment to the plan in the same

manner as those subdivisions apply to the plan.

(11) This subdivision applies only to an amendment to

a regional water plan approved by the board. This subdivision does

not apply to the adoption of a subsequent regional water plan for

submission to the board as required by Subsection (i).

Notwithstanding Subdivision (10), the regional water planning

group may amend the plan in the manner provided by this subdivision

if the executive administrator issues a written determination that

-the amendment qualifies for adoption in the manner provided by this

subdivision before the regional water planning group votes on

adoption of the amendment. An amendment qualifies for adoption in

the manner provided by this subdivision only if the amendment will

not result in the overallocation of any existing or planned'source'

of water, does not relate to a new reservoir, and will not have a

significant effect on instream flows or freshwater inflows to bays

and estuaries. If the executive administrator determines that an

amendment qualifies for adoption in the manner provided by this

subdivision, the regional water planning group may adopt thé

amendment at a public meeting held in accordance with Chapter 551,

Government Code. The amendment must be placed on the agenda for the

meeting, and notice of the meeting~must be given in the manner
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¢ . . .
provided by Chapter 551, Government Code, at least two weeks before

the date the meeting is held. The public must be provided an

opportunity to comment on the amendment at the meeting.

(12) Notwithstanding Subdivisions (10) and (11), a

~

regional water planning group may revise a regional water plan

approved by the board without complying with Subdivisions (1)-(9)

or obtaining a determination from the executive administrator that

the revision qualifies for adoption in the manner provided by

Subdivision (11) if the revision consists only of substituting an

alternative water management strategy previously evaluated in the

planning process and already contained in the current regional

water plan for a water management strategy recommended in the plan.

The regional water planning group may adopt the revision to the

regional water plan at a public meeting held in accordance with

Chapter 551, Government Code.

~SECTION 30. Subsection (d), Section 16.059, Water Code, is
amended to read as follows:

(d) The priority studies shall be completed not later than
December 31, 2014 [206+8]. The Parks and Wildlife Department, the
commission, and the board shall establiéh a work plan that
prioritizes the studies and that sets interim deadlines providing

for publication of flow determinations for individual rivers and

streams on a reasonably consistent basis throughout the prescribed

study period. Before publication, completed studies shall be
submitted for comment to the commission, the board, and the Parks
and Wildlife Department.

SECTION 31. Subsection (h), Section 26.0135, Water Code, as

38
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-amended by Chapters- 234 and 965, Acts of the 77th Legislature,

Régular Session, 2001, is reenacted and amended to read as follows:
(h) The commission shall apportion, assess, and recover the
reasonable costs of administering the water quality management
programs under this section from users of water and wastewater
permit holders in the watershed according to the records of the
commission generally in proportion to their right, through permit
or contract, to use water from and discharge wastewater in the
watershed. Irrigation water rights, [end] non-priority
hydroelectric rights of a water right holder that owns or operates
privately owned facilities that collectively have a capacity of

less than two megawatts, and water rights held in the Texas Water

Trust for terms of at least 20 years will not be subject to this

assessment. The cost to river authorities and others to conduct
water quality monitoring and assessment shall be sﬁbject to prior
review and approval by the commission as to methods of allocation
and total amount to be recovered. The commission shall adopt rules
to supervise and implement tﬁe water quality monitoring,
assessment, and associated costs. The rules shall ensure that
water users and wastewater dischargers do not pay excessive
amounts, that program funds are equitably apportioned among basins,
that a river authority may recover no more than the actual costs of
administering the water quality management programs called for in
this section, and that no municipality shall be assessed cost for
any efforts that duplicate water quality management activities

described in Section 26.:177 [ef—this—~chapter]. The rules

concerning the apportionment and assessment of reasonable costs
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shall‘provide for a recovery of not more than $5,000,000 annually.
Costs recovered by the commission are to be deposited to the credit
of the water resource management account and may be used only to
accomplish the purposes of this section. The commission may apply
not more than 10 percent of the costs recovered annually'toward the
commission's overhead costs for the administration of this section
and the implementation of regional water quality assessments. The
commission, with the assistance and input of each river authority,
shall file a written report accounting for the costs recovered
under this section with the governor, the lieutenant governor, and
the speaker of the house of representatives on or before December 1

of each even-numbered year.

SECTION 32. Subsections (d), (k), (1), and (m), Section

11.0236, Subsection (c), Section 11.0237, and Subsection (b)),
Section 11.1491, Water Code, are repealed.

SECTION 33. The Study Commission on Water for Environmental
Flows is abolished on the effective date of this Act.

SECTION 34. (a) The governor, lieutenant governor, and
speaker of the house of representatives shali appoint the initial
members of the Environmental Flows Commission as provided by
Section 11.0236, Water Code, as amended by this Act, aé soon as
practicable on or after the effective date of this Act.

(b) As soon as practicable after taking office, the initial
members of the Environmental Flows Commission shall appoint the
initial members of the Texas Environmental Flows Science Advisory
Committee és provided by Section 11.02361, Water Code, as added by

this Act. The terms of the initial members of the committee expire

40
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March 1, 2010.

(c) The Environmental Flows Commission shall appoint the
members of each basin and bay area stakeholders committee as
provided by Section 11.02362, Water Code, as added by this Act. The
terms of the initial members of each committee expire March 1 of the
fifth year that begins after thé year in which the initial
appointments are made.

(d) Each basin and bay area stakeholders committee shall
appoint the members of the basin and bay expert science team for the
river basin and bay system for which the committee is established as
provided by Section 11.02362, Water Code, as added by this Act. The
terms of the initial members of each team expire April 1 of the
fifth year that begins after the vyear in which the initial
appointments are made.

(e) The executive director of the Texas Commission on
Environmental Quality shall appoint the members of the watermaster
advisory committee under Section 11.4531, Water Code, as added by
fhis Act, for each river basin or segment of a river basin for which
the executive director appoints a watermastef under Subchapter I,

Chapter 11, Water Code. The terms of the initial members of each

committee expire August 31 of the first odd-numbered year that

begins after the year in which the initial appointments are made.

SECTION 35. The changes in law made by this Act relating to
a permit for a new appropriation of water or to an amendment to an
existing water right that increases the amount of water authorized
to be stored, taken, or diverted apply only to:

(1) water appropriated under a permit for a new
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appropriation of water the application for which is pending with
the Texas Commiesion on Environmental Quality on the effective date
of this Act or is filed with the commission on or after that date; or

(2) the increase in the amount of water authorized to
be stored, taken, or diverted under an amendment to an existing
water right that increaees the amount of water authorized to be
stored, taken, or diverted and the application for which is pending
with the Texas Commission on Environmental Quality on the effective
date of this Act or is filed with the commiesion on or after that

date.

SECTION 36. This Act takes effect September 1, 2005.
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LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 79TH L'EG]SLAT’IVE REGULAR SESSION
May 16, 2005
TO: Honorable Kenneth Armbrister, Chair, Senate Committee on Natural Resources
FROM: John S. O'Brien, Deputy Director, Legislative Budget Board

IN RE: SB1512 by Averitt (Relating to the use and management of surface water resources. ),
Committee Report 1st House, Substituted

s

Estimated Two-year Net Impact to General Revenue Related Funds for SB1512, Committee Report 1st
House. Substituted: a negative impact of ($3.,422,366) through the biennium ending August 31, 2007.

The bill would make no appropriation but could provide the legal basis for an appropriation of funds to
implement the provisions of the bill.

General Revenue-Related Funds, Five-Year Impact:

Probable Net Positive/(Negative)
Fiscal Year Impact to General Revenue Related
v Funds
2006 ($1,577,433)
2007 ($1,844,933)
2008 ($2,013,433)
2009 ($2,001,933)
2010 (8$2,013,433)

All Funds, Five-Year Impact:

Probg Savings/(Cost) fro . . .
Fiscal Year (l.’;‘j\hlg;;ﬁl? ;;?E';/ng/\(f(l:;tl)’ l;’(\g Change in N:.:f:,‘l::c.;;gl ;:;:ée Employces
1 ' : -
2006 ($1,577,433) 8.0
2007 ($1,844,933) ' 11.0
2008 ($2,013,433) 14.0
2009 ($2,001,933) 14.0
2000 ($2,013,433) ' 14.0

Fiscal Analysis

The bill would provide that existing water rights could be converted temporarily or permanently to use
for environmental flow protection. The bill would replace the Study Commission on Water for
Environmental Flows to the Texas Environmental Flows Commission (TEFC). The TCEQ would
continue to provide staff support to the modified TEFC. The TEFC would develop flow regime
recommendations based on a priority schedule by river basin. The bill would create the Texas
Environmental Flows Science Advisory Committee (TEFSAC) and the Basin and Bay Area
Stakeholders Committee (BBASC). The TCEQ, the Texas Water Development Board (TWDB), and
the Texas Parks and Wildlife Department (TPWD) would be responsible for coordinating with the
TEFC, TEFSAC, and the BBASC, providing reports regarding the groups' recommendations, and
providing technical assistance.



The bill would allow the TWDB to use money in the research and planning fund of the Water
Assistance Fund No. 480 to compensate members of the TEFSAC and the Bay and Basin Expert
Science Teams (BBEST) for meeting expenses. It would also allow the TWDB to pay contract costs
for technical assistance to TFEC advisory committees and the BBESTSs and costs incurred by political
subdivisions designated as representatives of the BBASC. '

Methodology

To provide technical support to the committees established in the bill, complete hydrological
modeling, geographic information systems applications related to instream flows, and to evaluate
economic factors, 6.0 additional FTEs and related costs are expected to be needed by the TCEQ. In
addition, the TCEQ would have contract service costs of $250,000 per year to upgrade and maintain
water availability models. Total costs for the TCEQ would range from a high of $718,433 in fiscal
year 2006 to $414,933 in later years.

The TWDB also expects to need additional staff and related costs to provide data and expertise to the .
committees established in the bill, as well as funding for costs incurred by the TEFSAC, BBEST, as
well as administrative costs for designated political subdivisions and studies relating to bays and
estuaries. The agency expects that the number of FTEs needed would increase from 2.0 in fiscal year
2006 to 8.0 FTEs in fiscal year 2008. Total costs to implement the bill would range from $859,000 in
fiscal year 2006 to $1,598,500 in fiscal year 2010.

No significant fiscal implications to the TPWD are anticipated to result from the bill's provisions
relating to the agency's coordination with newly created councils and committees.

Local Government Impact
Councils and committee created, expanded or modified by the bill could incur administrative costs.

However, these costs are not expected to be significant, since state agencies are required to provide
technical and staff support to these entities.

Source Agencies: 580 Water Development Board, 582 Commission on Environmental Quality
LBB Staff: JOB, SD, WK, ZS, TL



'LEGISLATIVE BUDGET BOARD
Austin, Texas '

FISCAL NOTE, 79TH LEGISLATIVE REGULAR SESSION
May 10, 2005
TO: Honorable Kenneth Armbrister, Chair, Senate Committee on Natural Resources

FROM: John S. O'Brien, Deputy Director, Legislative Bl(ldget Board

IN RE: SB1512 by Averitt (Relating to the use and management of surface water resources.), As
Introduced

No significant fiscal implication to the State is anticipated.

The bill would define "developed water" to be water not in the watercourse or stream but for the
efforts of the developer and which is intended for subsequent diversion and use by the developer. The
definition would apply to groundwater and surface water which has been conveyed from another
basin, another state, or the bays and arms of the Gulf of Mexico. The bill's passage is not expected to
result in 51gn1ﬁcant fiscal implications to state agencies. '

Local Government Impact

No significant fiscal implication to units of local government is anticipated.

Source Agencies: 582 Commission on Environmental Quahty
LBB Staff: JOB, WK, ZS, TL
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A BILL TO BE ENTITLED

AN ACT: relating to the use and management of surface water resources.

MAY 1 7 2008
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Filed with the Secretary of the Senate
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Reported favorably
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Read first time and referred to Committee on

Natural Resources
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Refused to concur in House amendments and requested the appointment of a Conference Committee
- to adjust the differences.
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Conference Committee Report adopted on the part of the House by:

a viva voce vote

yeas, nays

Conference Committee Report adopted on the part of the Senate by:

a viva voce vote

yeas, nays

OTHER ACTION:

Recommitted to Conference Committee
Conferees discharged.

Conference Committee Report failed of adoption by:

AN

‘yeas, nays

a viva voce vote




